MICHAEL N. FEUER
CITY ATTORNEY

November 2, 2017

REPORT RE:

COURT-ISSUED WRIT COMMANDING CENTRAL AREA PLANNING COMMISSION TO
SET ASIDE ITS JULY 12, 2016 DETERMINATION IN CASE NO. DIR-2015-3031-BSA

SAMATAS v. CITY OF LOS ANGELES, et al.
LASC CASE NO. BS164400
(COUNCIL DISTRICT 4)

The Honorable Central Los Angeles Area Planning Commission
of the City of Los Angeles

Room 532, City Hall

200 North Spring Street

Los Angeles, California 90012

Case No. DIR-2015-3031-BSA
Honorable Members:

We are presenting to you for your action, consistent with its terms, a court-issued
Writ of Mandate (“Writ”) in Samatas v. City of Los Angeles et al. (Los Angeles Superior
Court Case No. BS164400).

Specifically, the Writ commands the Central Los Angeles Area Planning
Commission (APC) to “set aside and invalidate ... the APC’s written determination,
dated July 12, 2016, that overturned the written determination of the Director of
Planning, dated April 13, 2016, that the City of Los Angeles Department of Building and
Safety erred and abused its discretion in issuing building permits for a 13,755-square-
foot home (the “Project”) located at 1410 N. Tanager Way ... based on an inaccurate
slope band analysis used to determine the residential floor area for the Project.”

An unsigned copy of the Writ is attached as Exhibit A.

City Hall East 200 N. Main Street Room 800 Los Angeles, CA 90012 (213) 978-8100 Fax (213) 978-8312
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Background

The subject action concerns a single family home under construction at 1410 N.
Tanager Way (“Subject Property”), owned by 1410 Tanager LLC (“Applicant” or
“Tanager”). Petitioner James Samatas (“Samatas”) lives next door. Both properties are
located in the area of the Hollywood Hills commonly referred to as the “Bird Streets”.

On April 29, 2015, the Los Angeles Department of Building and Safety (DBS)
issued four building permits to Tanager, including the permit for the construction of a
new single family home. A neighbor, Randall Whitten (“Whitten”), appealed the
issuance of those permits to DBS on June 17, 2015. Whitten owns a nearby home
located on Thrasher Avenue as well as a landlocked parcel that is adjacent and
downslope from the Subject Property. DBS issued a written Determination denying the
appeal on July 30, 2015.

Whitten', joined by Samatas, appealed the DBS Determination to the Director of
Planning (“Director”) pursuant to Los Angeles Municipal Code (“LAMC”) §12.26-K.
Following a public hearing on December 3, 2015, Associate Zoning Administrator Jack
Chiang (“AZA Chiang”) issued a Director's Determination on April 13, 2016. AZA
Chiang partially granted the appeal, and partially denied it. As both were dissatisfied
with the Determination, Tanager and Samatas each timely appealed the Determination
to the APC.

Tanager’s appeal related to the “Slope Band Issue.” Tanager appealed the
Director’s finding that Tanager had overstated the maximum Residential Floor Area
(“RFA”) permitted for the upper levels of the new home based on an inaccurate Slope
Band Analysis. In argument to the APC, Samatas suggested that Tanager’'s Slope
Band Analysis was incorrect, because its surveyor wrongly assumed that all land under
the previous house was flat. Tanager argued that its survey complied with all industry
standards and LAMC §12.21-C.10(b)(1).

Petitioner's appeal concerned the “Private Street Map Issue.” Samatas appealed
the finding that LAMC §18.10 did not require the approval of a Private Street Map prior
to issuance of building permits to build a new home on the Subject Property. Samatas
argued that the mere fact that Tanger’s property was adjacent to a private easement
meant that Tanager had to apply for a private street map before obtaining any building
permits. Tanager argued that Samatas’ reading of the code was not in conformance
with the City’s interpretation and would lead to absurd results.

Following a public hearing held on June 28, 2016, the APC granted Tanager’s
appeal as to the Slope Band Issue and denied Samatas’ appeal with respect to the

I Whitten withdrew his appeal via email dated September 15, 2015 and later wrote in support of the
Subject Project.
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Private Street Map Issue. The APC thus found that DBS did not err on either issue and
that DBS properly issued building permits to Tanager.

On August 16, 2016, Samatas filed a Petition for Writ of Mandate in the Los
Angeles Superior Court to set aside the APC’s decision on both issues (Petition). On
August 10, 2017, Judge James Chalfant partially granted the Petition, and partially
denied it. More specifically, Judge Chalfant granted the Petition on the Slope Band
Issue, ruling in Samatas’ favor. Judge Chalfant denied the Petition on the Private Street
Map Issue, ruling in the City’s favor. Attached as Exhibit B is a copy of the Court’s
written ruling. Judgment was entered against the City on October 11, 2017.

In his ruling and in comments made during the trial, Judge Chalfant explained
that he felt the topographical map that Tanager submitted to the City during plan check
failed to account for Tanager’s actual knowledge that the old home was not built on a
flat pad. In support of this conclusion, the Judge referred to the architectural plans? for
the new home as well as pre- and post- demolition photographs, which the Judge felt
showed the property was steeply sloped. (See Exhibit C, portions of August 10, 2017
Court Transcript (Court Transcript), at pages 5:22-6:23; 39:13: “l care whether Tanager
knew;” 43:11-13: “But if you know it's not flat, then you have to make an assumption
about how much of it isn’t flat;” and 49:1-2: “If Tanager knows better, they have to tell
LADBS.”") The Judge’s ruling thus required that Tanager submit a new Slope Band
Analysis to the City in order to continue construction; this will result in a home with a
smaller RFA. (Court Transcript at 51:17-22; see also 64:1-8.)

Recommendation

This Office recommends that the APC act to comply with the Writ by setting aside
its July 12, 2016 Determination granting Tanager’'s appeal on the Slope Band Issue.

If you have any questions regarding this matter, please contact the undersigned
at (213) 978-8244. She or another member of this Office will be present when you
consider this matter to answer any questions you may have.

JKT:lc

M:\Real Prop_Env_Land Use\Land Use\Jennifer Tobkin\Samatas (BS164400)\Correspondence\report to APC final.docx

2 While the APC did not view the plans the Judge relied on, they were described to the APC in letters and
testimony from the Petitioner and Petitioner’s witnesses, including real estate expert Ann Gray.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES - CENTRAL DISTRICT

JAMES SAMATAS, an individual,
Petitioner,

V.

CITY OF LOS ANGELES, a municipal
corporation and political subdivision of
the State of California, acting by and
through its commissions, committees,
staff, agencies, departments and officials;
CITY OF LOS ANGELES CENTRAL
LLOS ANGELES AREA PLANNING
COMMISSION; and DOES 1 through
50, inclusive,

Respondents,
TANAGER NK, LLC;
1410 TANAGER, LLC; and DOES 51
through 100, inclusive,

Real Parties in Interest

Case No. BS164400

Judge James C. Chalfant
Dept. 85

[PROPOSED]

PEREMPTORY WRIT OF
MANDATE

Hearing Information:

Date: August 10, 2017
Time: 9:30 a.m.
Dept.: 85

Petition for Peremptory Writ of Mandate

Filed: August 16,2016

[PROPOSED] PEREMPTORY WRIT OF MANDATE
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Judgment having been entered in this proceeding, ordering that a peremptory
writ of mandate be issued from this Court,

IT IS COMMANDED that, immediately upon service of this writ:

1. Respondents City of Los Angeles (the "City") and City of Los
Angeles Central Los Angeles Area Planning Comission (the "APC" and, collectively with
the City, "Respondents") shall:

a. set aside and invalidate (i) the APC's written determination,
dated July 12, 2016, that overturned the written determination of the Director of Planning,
dated April 13, 2016, that the City of Los Angeles Department of Building and Safety
erred and abused its discretion in issuing building permits for a 13,755-square-foot home
(the "Project") located at 1410 N. Tanager Way (the "Site") based on an inaccurate slope
band analysis used to determine the residential floor area for the Project, and (ii) Building
Permit Nos. 14010-30000-03562 (new single-family dwelling with attached garage) and
14010-30001-03562 (supplement to 14010-30000-03562 to revised proposed floor plans
and revise structural inventory) subject to the ability of Respondents to issue a new or
supplemental permit pursuant to a revised slope band analysis map consistent with the

Court Decision;

b. be enjoined from issuing, granting, adopting, executing or
taking any further permits, approvals, contracts or other documents or actions relating to
the development of the Project until Respondents and Real Parties in Interest have taken
such actions as may be necessary to comply fully with Section 12.21.C.10(b) of the Los
Angeles Municipal Code (the "LAMC") relating to the slope band analysis and residential
floor area for the Project, provided that the foregoing shall not limit the City's ability to
respond to violations of the LAMC relating to the Site or the Project; and

[PROPOSED] PEREMPTORY WRIT OF MANDATE
EXHIBIT A, PAGE 2
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c. prohibit any and all grading, construction and other
development activity authorized pursuant to the Building Permits until Respondents and
Real Parties in Interest have taken such actions as may be necessary to comply fully with
Section 12.21.C.10(b) of the LAMC relating to the slope band analysis and residential

floor area for the Project.

2. Respondents shall file a return to this peremptory writ of mandate

within sixty (60) days following after the date of its issuance.

Dated: 2017

Clerk of the Superior Court

[PROPOSED] PEREMPTORY WRIT OF MANDATE

EXHIBIT A, PAGE 3
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James Samatas v. City of Los Angeles, et FertaMiVe decision on (1) mott /,
al., BS 164400 the record: denied; (2) petition ”%%
¢

mandate: granted in part '0%

Petitioner James Samatas (“Samatas”™) seeks a writ of mandate to compel the City of Los
Angeles (“City”) to.set aside its decision to grant building permits to Real Parties-in-Interest
Tanager NK, LLC and 1410 Tanager, LLC (collectively, “Tanager”). Samatas additionally
moves to correct the administrative record in this action.

The court has read and considered the moving papers, oppositions, and replies,’ and
renders the following tentative decision.

A. Statement of the Case

1. Petition

Petitioner Samatas commenced this proceeding on August 16, 2016. The verified
Petition alleges in pertinent part as follows,

1410 N. Tanager Way (“Property”) is located in the Hollywood Hills, within a Hillside
Area, Very High Fire Hazard Severity Zone, and a Bureau of Engineering Special Grading Area.
The Property is steeply sloped, and development on the Property is subject to the City’s Baseline
Hillside Ordinance. The Property was previously improved with a 2,368 square foot single
family home (“Prior House™).

The northwest portion of the Property is encumbered by a private road easement
(“Easement”) that is 20 feet wide adjacent to N. Tanager Way and widens to approximately 30
feet. The purpose of the Easement is to provide vehicular and related pedestrian access to a
large, undeveloped parcel of land in the canyon that surrounds the Property (the “Whitten
Property”) and is owned by R. Guy Whitten (“Whitten”). The Easement provides the sole means
of vehicular access to the Whitten Property.

In January and April of 2015, the City’s Department of Building and Safety (“LADBS”)
issued four building permits and supplements thereto (collectively, the “Building Permits™) for
the construction of a 13,755-square-foot hillside residence (“New House”) on the Property.

LAMC Section 18.10 requires the approval of a private street map by the LADBS
Director with respect to any “private road easement” contiguous or adjacent to a building site
prior to the issuance of any building permit relating to that building site. On June 17, 2016,
Whitten submitted to LADBS a Request for Modification of Building Ordinances (“LADBS
Appeal”) stating that LADBS abused its discretion in issuing the Building Permits, in part
because no private street map process had occurred with respect to the Easement pursuant to
Section 18.10 and related provisions in Article 8 of the Los Angeles Municipal Code (“LAMC")
prior to the issuance of the Building Permits. The LADBS Appeal also alleged that Real Party

! Petitioner filed a 20-page “joint reply” to the oppositions. While Petitioner is entitled to
file a 10-page reply to each opposition, there is no authority for a joint reply exceeding the 10-
page limit of CRC 3.1113(d). Doing so gave Petitioner the unfair opportunity to expand
arguments replying to his opponent’s similar positions. Nonetheless, the court has exercised its
discretion to consider the reply.

EXHIBIT B, PAGE 1




o)
Py

-t
(Vg

]

ot

=i

Ty

Tanager, the developer of the Project, violated the LAMC because it wrongly omitted

.approximately 6,800 square feet of floor area in the “basement” of the New House from the

calculation of the New House’s residential floor area.

On July 30, 2016, LADBS issued a determination that it had not erred and abused its
discretion in issuing the Building Permits. Samatas and Whitten appealed that determination to
the Director on August 14, 2015 (“Director Appeal”). As part of the Director Appeal, they again
raised the private street map issue and further challenged the issuance of the Building Permits on
the ground that the floor area of the New House significantly exceeded the maximum residential
floor area permitted under the LAMC.

Prior to filing the Director Appeal, LADBS had not provided Samatas with a meaningful
opportunity to review the approved plans for the New House. When a consultant retained by
Samatas’ counsel was finally allowed to review the plans, she discovered that Tanager had
manipulated the “slope band” analysis used to calculate the maximum residential floor area for
the New House so that Tanager could build a larger home than permitted under the LAMC.
Specifically, Tanager significantly overstated the maximum residential floor area for the portions
of the New House above the basement by assuming a flat grade below the Prior House in the
slope band analysis, when in fact the slope under the Prior House was quite steep. When the
slope band analysis is recalculated using the actual steep slope under the Prior House, the
maximum residential floor area for the New House is reduced from 5,380 square feet to
approximately 4,343 square feet.

On December 3, 2015, Jack Chiang, an Associate Zoning Administrator (the “ZA”),
conducted a public hearing on the Director Appeal. On April 13, 2016, the ZA issued a written
determination (the “Director Decision™) granting in part and denying in part the Director Appeal.
The ZA's Director Decision granted the appeal with respect to Samatas® claim that Tanager
overstated the maximum residential floor area for the upper levels of the New House based on
the inaccurate slope band analysis, finding there was “clear evidence that the site contains a steep
slope undemeath the prior house.”

The Director Decision denied the appeal with regard to the private street map issue. It
acknowiedged that LAMC section 18.10 requires the approval of a private street map prior to the
issuance of the Building Permits. However, the Director Decision held that Article 8 was only
intended to apply narrowly to landlocked building sites that directly benefit from the private road
easement, and should not apply more broadly to any building site adjacent to a private road
easement.

Samatas filed an appeal to the Central Los Angeles Area Planning Commission (“APC”)
regarding the portion of the Director Decision relating to the private street map issue (“APC
Appeal®). Tanager filed an appeal to the APC with respect to the portion of the Director
Decision relating to the slope band analysis issue. On June 28, 2016, the APC denied Samatas’
appeal and granted Tanager’s appeal (“APC Decision™).

Petitioner Samatas contends that the actions of the City and the APC were unlawful and
must be set aside. LADBS unlawfully issued the Building Permits because the slope band
analysis for the New House was improper -- the residential floor area of the upper levels of the
New House significantly exceeds the maximum floor area allowed. LADBS further unlawfully
issued the Building Permits prior to the Director’s approval of a private street map with respect
to the Easement.

) EXHIBIT B, PAGE 2
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2. Course of Proceedings
On April 20, 2017 the court granted in part Petitioner Samatas’ motion to compel the City

to lodge the building plans for the New House with the court, and to release copies of the plans
to Samatas. The court ordered the City to produce the two 403 pages in the plans, and the
equivalent pages of the revised plan.

B. Motion to Correct the Record

Petitioner Samatas moves to correct the City’s Corrected Administrative Record in this
action to include additional documents from the City’s Project files and records, and to add
legible copies of documents already included in the Corrected Administrative Record. Samatas
also seeks to correct the descriptions of the documents in the index of the City’s Corrected
Administrative Record.

The administrative record includes “all pleadings, all notices and orders, any proposed
decision by a hearing officer, the final decision, all admitted exhibits, all rejected exhibits in
possession of the local agency or its commission, board, officer, or agent, all written evidence,
and any other papers in the case.” CCP §1094.6(c). The administrative record may be
augmented by relevant information and evidence where the evidence could not have been
produced at the hearing with the exercise of reasonable diligence. Pomiona Valley Hospital
Medical Center v. Superior Court, (1997) 55 Cal.App.4th 877.

1. Documents From City Files

P,etltxoner‘Samatas*assens sthat:the:3 6rdocamentsicontaiiediinstiesSamatasiSupplemental
Record;should;be included;in; the,Corrected Adrmmstratlvei-Recordmdcr,'CCPgsectmn“l 094.5(c)
bccause the documents were included in the City’s records and files concemmg the Project, and
tk@refore.constltute;‘;wntten-ev1dencmdwother papersqin the case.” Mot. at 13, Samatas
argues that the record is not limited to documents physxcally submitted to the decision-makers,
and a simple reading of CCP section 1094.6(c) shows as much. ]Id. Samatas contends that the
court agreed in ruling that certain pages from the Project building plans and 1986 architectural
plans for the Prior House should be included in the record. Mot. at 8-9. Samatas seeks to
include the following documents under CCP section 1094.5(c): Geology and Grading
Documents; Project Emails; Field Observations; and PRA Request Documents.  These
documents were obtained either in response to a public records act request, or were obtained
online through the City’s website. Rubens Decl. 5. -

WhileXthe Couft’ does-not*agreewvlth‘thé’Cxty‘s*posmoﬁfth”at‘Samatas smotionstorcorrect
shouldsproperlysbezcharacterized{dsaiTiotion-to Augmentigoverned by CEREsection=1094.5(¢)
(Opp at 4 6)«Samatas-requcstals sprocedurallysimproperzandemustzbexdenied. The court’s
general practice is to require the record to be complete and certified before it sets trial. Any
challenges to the contents of the administrative record should be made at the trial setting
conference. AtgtherMaich;9;72017 trinlrsettingsconference;zallycounserepresented 1o” thie sourt
that;theradministrativerrecord- was complete¥ Samatas may nof n e record is
defective, unifess'ie-couldiiot-haverdiscovered fieTaefect in the-exercise of-due:diligence. He has
made no such showing and has waived any objection to its content. Samatas’ motion to correct
the record must be denied for this reason.

Assuming arguendo that the motion to correct is procedurally proper, Samatas has not
shown that the documents in the Samatas Supplemental Record should properly be part of the

3
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Corrected Administrative Record. “The general rule is that a hearing on a writ of administrative
mandamus is conducted solely on the record of the proceeding before the administrative
agency.” Toyota of Visalia, Inc. v. New Motor Vehicle Bd., (1987) 188 Cal.App.3d 872, 881.
Samatasdoesynotsassertsthat-anysofethesesdociiments werevactuallyzconsidered by-any,
demsmn—mak'gz?n'demstead'argues that:thezrecord;should'notabe'hmltedzto”exhlbxtsgphys:cal]y
submittedtozthe;DirectoifoizAPC. Mot. at 13. Samatas mterprets the “any other papers in the
case” languagc of CCP sectmn 1094 6(c) tovmeanzthat-zall' : ject-file-should
.document-must

Zf‘%
“>  The court does not agree with either party about the meaning of CCP section 1094.6(c)’s
“any other papers in the case” language. The City is correct that it is a large entity with many
departments, and not every document mentioning a project should be part of the record. Opp. at
7. Qn -the.othershand;sthe;Citysszlimitationgtogdocumentsreviewedsbytthexdecisiorizmaker-or
found, in:theidecision.makerss;file:is toonarrow:=Documentsithaticoncern:the pro;ect-gencrated
byqrecewed,by, -orzinithe;files;of:staffiwhosezjob;itsisttoaidithe; declslon-maker.alsmshould’ *be
included®y

- Samatas provides no evidence that any of the documents that he wishes to submit meet
this test. His argument -- that any document referring to the Project in the possession of the City
is too broad and an insufficient basis to show that the documents should be part of the Corrected
Administrative Record under CCP section 1094.5(c). Samatas has failed to show that these
documents are properly part of the record.

2. Legible Documents
Samatas also seeks to augment the record with complete and legible copies of the

Building Permits for the Project, and letters submitted by Samatas’ counsel during the
proceedings dated November 25, 2015, December 29, 2015, and June 17, 2016. Rubens Decl.
94. Samatas argues that the copies of these documents in the certified record are illegible and
incomplete. Mot. at 13, n. 4.

As the,Gity:correctly;pointsiout3Samatasihiastfailed:tosidentifysw hlchspages in the,record
he seeks to replace.wnth the «documents in-the -Samats “Suppleniéital ¥R ecord=xOpp. at 8.
Nonetheless*thc,court’has exammcd swhatsappearitoibe-thetdocuments;thatsSamatas.claims,are
i1IZgibTe =These- "documents aré ot illegible. The correspondence from Smrcounsgﬁ:the
City is quite readable. The permits, while not of the best quality, are sufficient to be read and
understood. The court also notes that th’e!pe_rmitsi‘,rs'ﬁbh'lit't‘é'd?H)?%Sa’?"nith's'ﬁiﬂthqezsamatas

'Supplementalnl_{ccordﬁre‘notaldenncal tortheTpermits in- the certified TecordXHavifig-been printed

froni=GityzfilesTon?différent \aates-and.revealingedifferentipaymentsinformation. Compare AR
843-44 with SSAR 15-16. Samatas has not demonstrated that it is necessary to correct the record
to include legible copies of any particular document.

3. Index I)escr:ntmn
r-—g——-ﬂm AR S T TRy e S oy
Samatas seeks to-correct the'index description-of- the'three'buxldmg~plan".document§‘that

the courtrorderéd totberincluded. Samatas argues that the document description in the index is
inadequate because it only refers to the City’s microfiche reel numbers and does not permit the
court to identify the building plan set and date of which the sheet is a part. Mot. at 14-15.

4
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Petitioner has provided no authority that would permit him to challenge the City's
description of the documents in the record. Moreover, such a challenge is unnecessary. Samatas
may describe the cited documents in any way he chooses. The index descriptions are for
convenience and are not binding. Samatas is not entitled to an order to compel the City to edit its
index to the record.

4. The City’s Corrected Administrative Record

After the court’s March 28, 2017 ruling on Petitioner’s motion to include three building
plan documents in the record, the City -prepared dnd sefved a Corfectéd Administrative-Record

remoying approxxmately 97 documents ‘Mot al 12; Although Petitioner’s counsel objected at
the time. ek an rmmwd
Adminijsk Record. The City contends that it may certify a record withouf leave o court.
Opp. at 9 Only in reply does Petitioner rise to the bait and argue that the City may not
unilaterally correct a certified record without bringing a motion to correct/strike based on good
cause. Reply at 10.

This.is an interesting issue. The City may have the right to correct its certification ofa
record,’ but its attorncy also represented at the trial setting conference that the record " Was
comﬁletc JThe City may have waived any right it had to unilaterally correct the record just as
Petitioner waived his. right to object to it. The court need not decide this issue, which is hangmg
in the breeze unsupported by any mbtion.

The motion to correct the City’s Corrected Administrative Record? is denied.

C. Standard of Review

CCP section 1094.5 is the administrative mandamus provision which structures the
procedure for judicial review of adjudicatory decisions rendered by administrative agencies.
Topanga Ass’n for a Scenic Community v. County of Los Angeles, (“Topanga™) (1974) 11
Cal.3d 506, 514-15.

CCP section 1094.5 does not in its face specify which cases are subject to independent
review, leaving that issue to the courts. Fukuda v. City of Angels, (1999)20 Cal.4th 805, 811. In
cases reviewing decisions which affect a vested, fundamental right the trial court exercises
independent judgment on the evidence. Bixby v. Piemno, (1971) 4 Cal.3d 130, 143. See CCP
§1094.5(c). In other cases, the substantial evidence test applies. Mann v. Department of Motor
Vehicles, (1999) 76 Cal.App.4th 312, 320; Clerici v. Department of Motor Vehicles, (1990) 224
Cal.App.3d 1016, 1023. As Petitioner has no vested, fundamental right at issue in this case, the
court will apply the substantial evidence standard.

“Substantial evidence” is relevant evidence that a reasonable mind might accept as
adequate to support a conclusion (California Youth Authority v. State Personnel Board,
(“California You Authority”) (2002) 104 Cal.App.4th 575, 585) or evidence of ponderable legal
significance, which is reasonable in nature, credible and of solid value. Mohilef v. Janovici,
(1996) 51 Cal.App.4th 267, 305, n.28. The petitioner has the burden of demonstrating that the
agency’s findings are not supported by substantial evidence in light of the whole record. Young

2 Hereinafter, the Corrected Administrative Record is referred to as “AR”. Pursuant to
the court’s order of Apri]l 20, 2017, the City lodged a Supplemental Administrative Record
(“SAR”) containing the building plan documents, which will be referred to as “SAR”.

5

EXHIBIT B, PAGE 5




v._Gannon, (2002) 97 Cal.App.4th 209, 225. The tnal court considers all evidence in the
administrative record, including evidence that detracts from evidence supporting the agency’s
decision. California Youth Authority, supra, 104 Cal.App.4th at 585.

The agency’s decision must be based on the evidence presented at the hearing. Board of
Medical Quality Assurance v. Superior Court, (]977) 73 Cal.App.3d 860, 862. The hearing
officer is only required to issue findings that give enough explanation so that parties may
determine whether, and upon what basis, to review the decision. Topanga, supra, 11 Cal.3d at
514-15. Implicit in section 1094.5 is a requirement that the agency set forth findings to bridge
the analytic gap between the raw evidence and ultimate decision or order. Topanga, 11 Cal.3d at
513.

An agency is presumed to have regularly performed its official duties (Ev. Code §664),
and the petitioner therefore has the burden of proof. Steele v. Los Angeles County Civil Service
Commission, (1958) 166 Cal.App.2d 129, 137. “[Tlhe burden of proof falls upon the party
attacking the administrative decision to demonstrate wherein the proceedings were unfair, in
excess of jurisdiction or showed prejudicial abuse of discretion. Afford v. Pierno, (1972) 27
Cal.App.3d 682, 691.

D. Statement of Facts®

1. Background
Real Party Tanager owns the' real property .located™at"-1410“North-=Tanager~Way)

3 Petitioner asks the court to judicially notice (1) LAMC sections 18.00-18.12 (Article 8-
Private Street Regulations) (Ex. 1), and (2) pertinent portions of LAMC section 12.21 (Ex. 2).
The requests are granted. Evid. Code §452(b).

The City and Rcal Party jointly request judicial notice of (1) various LAMC provisions
(Exs. A-D), (2) the City’s Baseline Hillside Ordinance (“BHO”), (Ex. E), (3) an August 27, 2009
building permit for 1424 Tanager Way (Ex. F), (4) a September 9, 2016 appeal by Samatas (Ex.
G), (4) a December 19, 2016 LADBS letter in response to Samatas’ appeal (Ex. H), (5) a January
31, 2017 appeal by Samatas (Ex. I), and (6) a November 28, 1977 Certificate of Occupancy for
1410 Tanager Way (Ex. J). The ordinances are judicially noticed. (Exs. A-E).

However, Petitioner’s objections to Exhibits F-J are well taken. Not every letter or action
taken by an agency employee is subject to judicial notice as an official act. See Evid. Code
§452(c). None of these documents are official acts subject to judicial notice except the
Certificate of Occupancy. Moreover, a document is not subject to judicial notice unless it is
relevant. Moreover, a request for judicial notice may not be used as a disguised motion to
augment the record. There is no showing of relevance to the extra-record documents that were
either generated for other properties or that concern Petitioner and were generated after the
APC’s decision in this case. The Certificate of Occupancy concerns the Prior House, but it still
is irrelevant without a showing that the record should be augmented under CCP section
1094.5(¢). The request for judicial notice of Exhibits F-J is denied.

Finally, Real Party Tanager asks the court to judicially notice a May 26, 2017 appeal by
Samatas (Ex. K). Although Real Party’s request purports to attach Exhibit K, in fact it does not.
This is a violation of CRC 3.1306(c). In any event, Exhibit K is not subject to judicial notice as
an official act by any agency, and also is an extra-record document without the proper showing
under CCP section 1094.5(e). The request is denied.
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(“Property”). AR 21-26. Nen-party Whitten-owns-the-real-property-located at 8919 Thrasher
Avenue. . AR 33-37.  Whitten also owns a parcel I of Tand’ adjacent to the Property (*“Whitten
Property”) AR 27-32. On September~15; 1982;a qmtclaxm deed was recorded granting the
then-owner of the Whmen Propeity an easement-for- an ‘ingress and gpress right of way” across

"'"B'Rveen 2014 and 2015, Tanager- aﬂpphed_fg_r@g_ﬂdmg permits-from LADBS to demolish
an exxstlng “house on-the. Property and construct a new: smgle—fam:ly home (“Building Permits” or
“Permits”). AR 40-55. The existing house on the Property was built on stilts over the natural
slope of the Property. SAR 3. The original Project building. plans submitted prior to the
issuance of the Building Permits shows a steep “Existing Natural Grade” under the Prior Hous¢,
SAR1. “The revised Project plans submitted in November 2015 show the same steep Existing

Natural Grade SAR2.

2. LADBS Appeal
On June 17, 2015, Whitten filed a Request for Modification of Building Ordinances

seeking a determination that LADBS abused its discretion in issuing the Building Permits. AR
8-9. Whitten alleged that the Permits should not have been issued because no private street-map
was-approved, and the Project artificially lengthens the basement perimeter to exempt 6,600
square feet from the allowable residential floor area. AR 9.

On June 23, 2015, the Director of Planning issued a decision on the appeal. AR 16-20.
The Director of Planning held that LAMC section 18.017did not apply o thie Projéct because the
Whitten Easement is not a private street or private road easement. AR 19. The Zoning and
Planning Code contain requirements for private street approval, and they were never followed for
the Whitten Easement. “AR 19. With respect to the:basement floor-area, the LAMC does not
dictate how a basement must be designed, or that basement walls must be built in a straight line.
AR 20. The basement complies with the criteria necessary to be exempt from the total
Residential Floor Area. AR 20.

3. The Appeal to ZA

a, Application
On August 14, 2105, Whitten and Samatas filed an Appeal "Application) appealmg the

determination of LADBS, AR 1-2. The appeal contended that the Project violates various
provisions of the LAMC, and the Building Permits were therefore unlawfully issued. AR 3. The
appeal alleged that the Project failed to apply for and obtain the approval of a private street map
for the Whitten Easement. AR 3. The appeal further alleged that the Project significantly
exceeded the maximum residential floor area permitted under the BHO becausé the basement
floor area-was omitted _from the residential floor area calculation, and the basement walls were
“baffled” in order to increase the percentage of the basement below grade. AR 4.

On~September 15, 2015, Whitten withdrew his appeal, stating that since Real Party
Tanager was planning to leave the Whitten Easement in place, he was not going to move forward

= with further legal filings. AR 69.

(::ﬂ)
& b. Samatas Letter
e ©On-November 25, 2015, a week before the ZA hearing of December 3; 2015, Samatas’

& counsel submiitted a letter in support of the LADBS &ppeal. AR 96-108. Samatas argued thaf the

b
i
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issuance of the Building Permits was unlawful becausemo_private-street map was approved for
the Whitten Easement, the.floor area of the basement should not have ‘been” excluded from the

residential floor area calculanon _ax;d ‘the devclo er im oroperly.ysed:the fi mshed ‘grade of- the

amatas further argued that, even I the asement was proper y excluded, the developcr
(Tanager) substantially overstated the maximum resxdennal ﬂoo' area'b assumm a flat grade

¢ Prior House, when in fact the slope ite steep. -A
Attached to the November 25, 2015 letter was a slope band analy31s performcd by
Samatas’ expert, Ann Gray (“Gray”). AR 107, 185-87. Gray stated that the surveyors who
performed the initial slope band analysis incorrectly assumed that the land under the existing
house was flat. AR 185. When the  house was demolished, it became clear that the land under
the house was sloped at a more than 60% angle. AR 185. Gray’s slope band analysis provided a
maximum Residential Floor Area of 4,419 square feet, 961 square feet less than the Residential
Floor Area used by the developer. AR 185,

c¢. Tanager Letter
On December 2, 2015, Real Party Tanager submitted a letter opposing the LADBS

appeal. AR 188-92. Tanager stated that Whitten no longer objected to the Project, and had
ceased supporting the appeal AR 189 Tanager addm ed that Samatas had failed to
BS, and the Director-of
Planning did not con31der or address those allegations. /AR 190. Tanager further stated that the
slope band analysis was performed in accordance with the standard methodologies supplied by
the City. AR 191.

Tanager argued that no private street-map -was necessary -because-the Whitten Easement
was not an approved private road easement. ~AR 191. LAMC section 18.00 therefore did not
apply to the Project. AR 191. Tanager further asserted that the Property fronts on an existing
public street, and therefore no private street map is necessary to provide access to the Project.
AR192. T

Along with the letter, Tanager submitted letters of support from neighbors, including
Whitten. AR 194-95.

¢. The ZA Hearing
A public hearing on Whitten and Samatas’ appeal to the ZA was held on December 3,

2015. AR 71. At the hearing, the ZA indicated that the matter would remain open for four
weeks to permit additional briefing. See AR 198.

d. Post-Hearing Samatas Letter
On December 29, 2015, Samatas submitted a second letter in support of the appeal and in

response to the December 2, 2015 Tanager letter. AR 198-207. This letter focused on (a) the
private street map issue and (b) the slope band analysis issue. AR 198-99.

Samatas challenged Tanager’s claims that the Whitten Easement was not a private road
easement, pointing out that the plain language of the Easement stated that it was for “ingress and
egress right of way.” AR 200. Samatas also argued that the private street easement designation
was designed as an exteptionto “the private “street ‘map’ -process, and did nol preclude the
§ private street fap process to the Project. “AR'201.
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With respect to the slope band analysis, Samatas stated that, following the hearing, Gray
examined the original approved plans for the Prior Home in order to precisely measure the flat
portion of the Property. AR 202. Gray determined that the actual square footage of the flat area
was only 640 square feet. AR 202. Based on this refinement, Gray modified her slope band
analysis and determined that the maximum residential floor area was 4,343 square feet. AR 202,
209. This was a reduction of 1,037 square feet from Tanager’s calculation. AR 202, 209.

¢. Post-Hearing Tanager Letter
Tanager responded to Samatas’ post-hearing letter on January 12, 2016. AR 214-19.

Tanager provided letters from experience hillside surveyors supporting the slope band analysis
used by Tanager to calculate the maximum residential floor area for the Project. AR 217, 230-
35. These letters state that existing structures are included as part of the “existing” topography,
both as consistent with LAMC section 12.21(c)(10)(b)(1) and standard topographical surveying
practices. AR 230-35. It is not feasible for a surveyor to look underneath an existing structure.
Id. Where an existing structure resides on a hillside, it will properly be included in the
surveyor’s topographical map for purposes of a slope band analysis. Id. The floor of the hillside
home is flat, and will be shown as flat on a map. Id. Consistent with this, a slope analysis map
will show a structure’s foundation area to be flat, which in tum is properly considered in
performing the residential floor area calculations. Id. The LAMC’s reference to “natural/existing
topography” is interpreted by surveyors as including the existing structures located on the site.
Id This is consistent with standard topographical surveying practices. Id.

f. The ZA Decision

On April 16, 2016, the ZA found that LADBS erred in part in its issuance of the Building
Permits. AR 257-82.

The ZA found that a legal lot must haye street access. AR 273. Tanager’s lot is lepal
because it has legal public street frontage off Tanager Way. AR 273. Not all parcels of land in
thé Tify are created by a subdivision map process; many hillside parcels are created by legal and
illegal grant deeds that result in land-locked parcels. AR 273. The Whitten Property is one such
lot. AR 273.

The City established Article 8 to provide a resolution process for creating private street
access and frontage for landlocked parcels in order to permit property owners to render their land -
buildable. AR 273. Article 8's grocedures are therefore clearly aimed at the landlocked parcels,
not the surrounding parcels. AR 273. ‘The process enumerated in Article 8 has no bearing on the
Project or the Building Permits so long as Tanager respects the Whitten Easement as granted.
AR 273, Although LAMC section 18.00-A and 18.10 do not expressly state that lots already
havi[‘é;rﬁ:_mc_______———m—m—— BTic street access are excluded from the requirements of LAMC section 18.10, fhe
intent © 1s extremely clear. AR 274,

The ZA further concluded that Samatas’ literal interpretation of LAMC section 18.10-K
was flawed, as it would require Samatas to also apply for a private street action if Samatas
sought any future building permits. AR 275. The only property owner who could have the
responsibility to file for a private street action is Whitten. AR 275. The ZA found that LADBS
did not err on the issuance of the Building Permits without a private street map. AR 275.

The ZA found that LAMC section 12.26-K permitted the slope band analysis issue to be
raised on appeal even though it had not been presented to LADBS. AR 277. Appeals are not
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limited to issues or evidence presented to LADBS. AR 277. Any issue related to the Building
Permits could be raised before the ZA. AR 278, The sole limitation is that no challenges to new
or additional permits could be included in the appeal. AR 278.

The ZA found that the slope band analysis is reviewed by the Planning Department,
which trusts that the maps and calculations are submitted truthfully and professional by licensed
surveys. AR 280. LAMC: section 12.21-C.10(b)(1) requires the slope analysis survey to contain

“existing features.” Id.) Real Party Tanager is correct that the slope band survey must include
thems including built structures, on the Property. 1d. However, the ZA disagreed
that a surveyor is entitled to assume that any buildings already on the property were on a flat pad
Id. The surveyors must determine what the existing foundation system under the house is, and
use that foundation system in the survey. Id. If the house were built on flat pad, then it is
legitimate to show the area as flat on the slope band analysis survey. Id. However, if the house
was built on stilts or a raised foundation without earth fill, the natural or finished grade under the
house must be accurately shown on the slope band analysis survey. Id. Surveyors cannot merely
assume that the area under the house is flat in preparing the analysis. Id.

The ZA further verified the proper methodology for a slope band analysis with both the
Planning Department’s author of the BHO and LADBS’s designated hillside plan check
engmcer AR 280. Both experts confirmed that the intent and purpose of the slope band analy,sls
is to show the actual flatness or steepness of all areas of a building site, including the area under
the prior house. Id. The application should exhaust all efforts to produce a survey that
accurately represents the topography of a site, and should not make any assumptions about the
slope of a site. Id.

The ZA found that the Project site pictures detailing the demolition stage of the project
submitted by Samatas were clear evidence that the site contained a steep slope underneath the
Prior House. AR 281. Stilts were clearly visible, and no earth filled flat pad was ever created.
AR 281. The evidence was strong and compelling that the slope band analysis was prepared
inaccurately, which led to an inflated calculation of permitted residential floor area. AR 281.
The ZA concluded that LADBS erred in issuing the Building Permits based on the inaccurate
slope band analysis. AR 281.

4. The Separate APC Appeals
On April 18, 2016, Samatas appealed the portion of the ZA’s decision relating to the

private street map to the APC. AR 286-90. Samatas argued that the ZA erred in misreading the
requirements of LAMC section 18.10 that a building permit not be issued for a project adjacent
to a private road easement until a private street map has been approved. AR 290,

.On April 27, 2016, Tanager appealed the portion of the ZA’s decision relating to the
slope band analysis. AR 385-87. Tanager argued that the ZA erred in finding that man-made
features were not a part of the existing topography, that off-the-record discussions with LADBS
staff do not constitute substantial evidence, and that the decision would produce absurd results.
AR 387.

The APC scheduled a hearing on the two appeals for June 28,2016, AR 416,

a, Tanager
On June 13, 2016, Tanager submitted a letter to the APC in support of its appeal and in

opposition to Samatas’ appeal. AR 428-37. Tanager repeated its assertion that man-made
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features must be included on a topography map, and argued that the standard articulated by the
ZA would be unworkable in practice and reach absurd results. AR 433-35. Under the ZA’s
standard, no slope band analysis could be performed without first demolishing the existing
structure to ascertain the slope under the building. AR 435.

b. Samatas

On June 17, 2016, Samatas submitted a letter in support of his appeal and in opposition to
Tanager’s appeal. AR 485-501. Sarfatas argiied that the”ZA erféd in distegarding the literal
language of LAMC Section 18.10, and instead focusing ‘on the intenit of Article 8. AR 490. As
the literal language of LAMC section 18.10 does not limit its application to land-locked lots,
Samatas argued that it was an abuse of discretion to interpret the section in that manner, AR
491.

On the slope band analysis issue, Samatas pointed out that the existing slope of the
Property underneath the Prior House was plainly visible, and also noted on the structural plans
maintained by the City. AR 494, The Prior Home was cantilevered over the slope and the
natural and existing grade beneath it is sloped just as steeply as the land below. AR 494.
Tanager keniw that the slope-band-analysis significantly-misrepresented the slope-underneath-the
Prior. House.. AR 494, - ‘Tanager’s: archxtectmal‘plans*clcar}y-dchneatc the “steep-natural’ graﬂe
uridér the Project. AR 494. Thus; it was improper for Tanager to condict a slope band analysis
based on'the assumption that the Prior House was built on 2 flat pad. "AR 496.

¢. Whitten .
On June 25, 2016, Whitten submitted a letter in support of the Project. AR 550. Whitten
stated that Samatas was the only neighbor currently opposing the Project. AR 550.

d. Peak Surveys '
On June 27, 2016, Gareth Crites (“Crites”), Vice President of Peak Surveys, a land

surveying, civil engineering, and consulting firm, submitted a letter in support of Tanager’s
appeal. AR 551. Crites stated his firm had considerable experience in preparing slope band
analysis surveys, which is an objective mapping of the existing conditions, not opinions of “what
existed [before]” or was “shown on design plans.” AR 551. He opined that basing a slope band
analysis on natural grade would cause the reports to be based on arbitrary historical mapping that
is not consistent with City or State mapping standards for topography. AR 551. No professional
could be expected to certify such a report. AR 551.

e. Becker & Miyamoto
On June 27, 2016, Tanager submitted an additional letter responding to Samatas’ June 17,

2016 letter. AR 552-54. This letter included -as an exhibit a letter from Becker & Miyamoto,
Inc., the surveying firm that prepared the slope band analysis. AR 560. Becker & Miyamoto
stated that the profession of land surveying involved recording all conditions present on the land,
both natural and man-made. AR 560. They do not have the responsibility to speculate on
conditions that existed previously. Nor do they have the ability to do so by accessing spaces or
removing concrete slabs. AR 560.

Becker & Miyamoto always used accepted professional common practices in preparing
its surveys, which includes estimating the footprint of homes built on slopes to be within the 0-
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14.99% slope category. AR 560. To do otherwise would be to speculate on unseen ground
conditions. AR 560. This is how Becker & Miyamoto was instructed to perform topography
surveys when the BHO first was implemented. AR 560. The Planning Department has never
raised to Becker & Miyamoto the issue of using a flat slope to represent an existing building.
AR 561. To change at this point would create confusion at best, and chaos at worst. AR 561.

f. LC Engineering Construction Group
On June 28, 2016, Leonard Liston of LC Engineering Construction Group, Inc. submitted

a letter in support of Tanager’s appeal. AR 583-84. Liston stated that it was common practice in
the surveying industry to represent the floor/foundation of an existing building as flat on a
topography survey. AR 583. Consistent with the topography survey, a slope analysis map
would also show the structure’s foundation area to be flat. AR 583.

g. Chris Nelson & Associates

Chris Nelson, a professional land surveyor, also submitted a letter in support of Tanager’s
appeal. AR 585. Nelson reviewed the slope band analysis for the Project, and agreed that the
map was prepared correctly and consistent with the City’s guidelines. AR 585. If the ZA’s
determination were upheld, it would be the first time the author would have seen the City require
a survey of a lot’s natural/existing topography by disregarding man-made structures and only
show the natural slope. AR 585.

5. The APC Hearing
At the hearing on June 28, 2016, the staff recommended adoption of the ZA's findings,

denial of both Samatas’s and Tanager’s appeals, and sustaining the ZA’s decision that LADBS
erred in part in issuing the Building Permits. AR 891.

The ZA reported to the APC at the hearing. AR 894. The ZA stated that both LADBS
and_the Planning Director found that LAMC section 18.10 was not applicable to the Project
because the Property was not landlocked. AR 898. The Whitten Easement is not a private road,
and it was the responsibility of Whitten to apply for a private street map. AR 901. The Property
already has legal access to a public street. AR 901. The issue of the slope band analysis was
granted because it was demonstrated that the Prior House was built on a slope. AR 902.

i. Private Street Map Public Comment

Samatas’ counsel argued at the hearing that a private street map is required before any
building permit can be issued for a building site contiguous to a pnvate road easement. AR 910,
Counsel stated that the Whitten Easement met -all five” Tequirements’ tobe~a private-soad
easement: AR 910: 11+ -The Whitten Easement is ‘privately owned, provides vehicular-access-to
the-Whitten Propcrty, is cont1guo‘é‘mth—the—Wh}tten—Prepert»y—connects to—a-pubhc—street«-and
the document creating the easement is recorded .in -réal. property records. AR 911. The ZA’s
conclusion that no private street map is required violates the plain meaning of LAMC section
18.10. AR 912.

Counsel for Samatas also argued that the privaté streetmmap process would benefit-all of
the residents in-the Hollywood Hills; not-just-Whitten;-as-it -would-provide- necessary access to
fire and emergency vehicles. AR 915 If the Project was allowed to proceed as planned, no
private street could be constructed at a later date because the Project fronts the Easement line and
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a private street would require a 10-foot setback. AR 916.

Counsel«forTandger argued; AhatithesProperty:israslegallotswiths :frontagerand:street-access
and ‘gl_l,e_raforegnone.ofathmprowsmns.rﬁFAmcle’8’oﬁthe“LAMG-appl)£7 Af 924-25. In:addition,
the Whit(eREasementtis ot a private toad easement ‘tmmldes'only'for ;greﬁd
egress-and:is'notiantteasementiforroadipurposes.” AR 925. The easement was also not granted
to Tanager, but to Whitten, AR 926. Tanager will not be building on the easement, and will
preserve it as an egress-ingress easement. AR 928.

Shahen Akelyan (“Akelyan”) appeared at the hearing on behalf of LADBS. AR 936.
Akelyan stated that LABDS does not recognize the Whitten Easement as a private street or a
private road easement, AR 937 At‘fthe time“that*th’e1WhittcmEasementwaerWGrded'in'1982

twoznei hbors to-ms“?s"ss'wAR-%ﬂ Akelyan also ' et
could not, in its present form, support vehicular access because there was a big drop and slope
throughout the easement. AR 938. Retaining walls would be necessary in order to construct a
road. AR 938,

In rebuttal, counsel for Samatas argued that Article 8 does not state that it applies only to
the creation of a legal lot. AR 944. The-purpose-of-Article-8;-according:to-its-plain.language, is
to require that.lots.or:buildings contigiouszoradjacent:to;private;streets.conform.to.the; mlmn.\\mn
requirements: _g_f the:chapter-before:a:building:permit:may-beissued. AR 945.

ii. Private Street Map Findings

Vice-President Bogdon and Commissioner Chung-Kim both concluded that the Whitten
Easement is not a private street easement, and therefore LAMC section 18,10 does not apply.
AR 968-69. President Chemerinsky agreed, and also stated that it appeared that Article 8 itself
did not apply to the Project. AR 969. Vice-President Bogon moved to adopt the findings of the
AZA on the private street map issue, and deny Samatas’s appeal. AR 973, The APC voted
unanimously to pass the motion. AR 974.

iii. Slope Band Analysis Public Comment

The ZA stated that the slope analysis survey performed by the surveyor was incorrect
because photographs submitted by Samatas clearly showed that the area under the previous home
was not flat, and was instead sloped. AR 975.

Blake Lamb (agency status unstated) stated that a slope band analysis calculates an
allowable floor area based on the steepness of the slope in the property, AR 978. The argument
before the APC was whether the slope band survey was properly calculated, given that the
surveyors had used a flat slope for the location of the Prior House when in actuality that land was
sloped. AR 979-80.

Counse! for Tanager stated that the slope band analysis was based on the natural and
existing topography of the property, not natural grade. AR 984. . Anything built on the site is
considered existing topography. AR 984. The practice has been for many years for land
surveyors to treat existing structures as if they were flat because it is impossible to see under the
structure. AR 984. If the ZA's interpretation was used, no surveyor would be able to determine
the actual existing topography while a structure was still present. AR 985. This would mean
that a permit applicant could not plan for a future house until the present house was demolished.
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AR 985,

. Counsel-for-Samatas-argued-that" tHe s slope underrieath the Prior“Home-on-the-Property
was clcarly'wmble frofi-pre<deriiolition photographs. AR 992. The assumption that the Prior
Home had a flat pad was clearly incorrect, even before demolition. AR 992. When the slope
band analysis is recalculated using the visible slope under the previous home, the maximum
residential_floor area is only 4,342 square | fcet not 5,380 as Tanager claimed. AR 993~In
addxtxon,-the,approved plans for the Prior Homé clearly show thestéep slope underneath<the
house:” AR 994. Tanager’s surveyor could have referenced these plans and accurately calculated
the slope. AR 994,

Akelyan stated that LADBS does not have the authority to approve or disapprove slope
band analysis. AR 1005. LADBS relies on City Planning to approve the slope band analysis,
and then uses that analysis when approving the building plans. AR 1006. LADBS does not
verify any of the information in the slope band analysis or survey maps. AR 1006.

Jim Faul (“Faul”), a civil engineer, spoke about the method of performing a slope band
analysis. AR 1007. Faul did not perform the analysis on the Project. AR 1007. His practice is
to receive a survey from a surveyor, and then perform a slope band analysis based on the
topographic information in the survey. AR 1007. The topographic survey for the Project did
consider the visible sloped area under the prior house. AR 1008. However, there was likely a
concrete wall that prevented the surveyor from seeing the slope under the remainder of the
building. AR 1008. That area was marked as flat. AR 1009-10.

George Barajas (“Barajas”) is a professional land surveyor. AR 1010. It is common
practice in surveying to locate natural grade around structures. However, any structure that
touches the ground is perceived as being level or flat. AR 1010. Surveyors will measure any
area that can be seen underneath a structure. AR 1010. Anything underneath the foundation,
however, cannot be measured. AR 1011. With respect to the Project, Barajas would have
measured the visible slope underneath the Prior House, and assumed that the remainder of the
structure was on a flat pad. AR 1011,

Jason Somers (“Somers”) spoke in support of Tanager’s appeal. AR 1012. He stated that
the LAMC is clear that a slope analysis map must be based on natural existing topography,
which includes existing structures. AR 1013. The map for the Project counted all sloped areas
that were actually visible. AR 1013. Only the portions of the building where a wall went all the
way to the ground were treated as a flat feature. AR 1013-14. Somers appeared on behalf of two
other surveyors who had submitted letters, Chris Nelson & Associates and Peak Surveys. AR
1014.

iv. The Oral Siope Band Findings

Vice-President Bogdon initially stated that he would sustain the ZA's decision. AR
1024. President Chemerinsky stated that she believed the issue was whether the APC should
require a surveyor to exhaust all efforts to determine the actual slope underneath a house in
creating a topographical survey. AR 1026-27,

Commissioner Chung-Kim stated that she interpreted the evidence as showing that the
slope visible to the naked eye was accounted for. AR 1030. The question was whether the
surveyors should have looked at the architectural plans to determine the actual slope. AR 1030.
Commissioner Chung-Kim moved to deny the appeal and adopt the AZA’s findings. AR 1031,
There was no second. AR 1031.
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President Chemerinsky stated that she did not believe that LADBS erred in issuing the
Building Permits because at the time that the Permits were issued, the Prior House was still
present on the Property and the surveyor could not have known that the land was sloped under
the structure. AR 1035. It was only after demolition had occurred that it became obvious that
the land was sloped. AR 1035. However, the slope band analysis was correctly performed when
it was performed. AR 1036. Thus, President Chemerinsky did not believe that LADBS erred in
relying on the slope band analysis submitted by Tanager. AR 1036. Commissioner Chung-Kim
agreed, and stated that the ZA erred in determining that LADBS erred. AR 1037.

President Chemerinsky summarized the deliberations as follows. AR 1040. The slope
band analysis presented to LADBS and the Planning Department correctly took into account the
visible slope under the prior structure; it did not simply ignore the fact that there was a structure
on stilts and the slope of the land. AR 1040. The slope band analysis should not be subjected to
a post-hoc analysis once it was revealed by the demolition that the land was sloped undemeath
the structure. AR 1041. At the time the slope band analysis was presented, it was properly
conducted and accurate. AR 1041.

Commissioner Chung-Kim moved to grant the appeal on the slope band analysis issue,
adopt the findings as summarized by President Chemerinsky, and conclude that there was no
error in the issuance of the Building Permits. AR 1042-43. The APC voted unanimously to pass
the motion. AR 1043.

d. Determination Letter

On July 12, 2016, the APC mailed its Determination Letter. AR 587 On the private
road issue, the CPAC adopted the findings of the ZA, denied Samatas’s appeal, and sustained the
decision of the Director of Planning that LADBS did not err in approving the Building Permits
without a private street map. AR 587.

On the slope band analysis issue, the PAC did not adopt the findings of the ZA, granted
Tanager’s appeal, and overturned the decision of the Director of Planning finding that LADBS
erred in issued the Building Permits based on an inaccurate slope band analysis. AR 587. The
PAC concluded that LADBS did not err in issuing the Building Permits. AR 587.

E. Analysis
Petitioner Samatas seeks a writ of mandate to compel the City to rescind the Project’s

Building Permits on the grounds that (1) the square footage of the Project exceeds the maximum
residential floor area permitted under the LAMC, and (2) no private street map was approved
with respect to the Whitten Easement.

1. Slope Band Analysis
Petitioner Samatas argues that Tanager’s slope band analysis improperly assumed that the

land under the Prior House on the Property was flat, and therefore the residential floor area for
the Project exceeds the maximum residential floor area allowed under the LAMC.

a. Exhaustion of Administrative Remedies @~
As a preliminary issue, Real Party Tariager argues-that Samatas failed to- “exhauist is

administrative rémedies thﬁ respect to the’ slope ‘band" analysisissue;: and that-as'a resolt Safnaths
has waived  this argument. Reéal Party” Qpp @t 15, The issue whether Tanager properly
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performed the slope band analysis was not raised as part of Whitten’s LADBS appeal. AR 8-9.
The issue was first raise by Samatas in his appeal letter to the ZA dated November 25, 2015. AR
96-108. LADBS therefore never made any determination on the slope band analysis issue.
Samatas’s last minute addition of this argument only days before the ZA hearing resulted in an
incomplete administrative record, deprived the ZA of any analysis by LADBS, and deprived
Tanager of the opportunity to fully and completely oppose the issue. Real Party Opp. at 16-17.
Tmnagermadesthxs=sam_gfallu‘rﬂt6fé'haustr?ﬁu“r‘n’é"t,to;theIZA who~mled-that-LAMC
section 1226%K:2 does not limit theap; “appeal®ofsthes[PADBSrdetermination- onlx-to,th‘é‘-'rssueS'!or
evidence-present€d-ioIFADBS AR 77 R Thet ZATconclided: that;heicould,consx_dq_.:any-xssuc
related. to:theerlduﬁ'rmns ;ﬁ's‘sue AR 278. e
"LAMC section 12.26.K.1 provides that the Director of Planning has “the power and duty
to investigate and make a decision upon appeals from determinations of [LADBS] where it is
alleged there is error or abuse of discretion in any order, interpretation, requirement,
determination or action made by the Department of Building and Safety.” The appellant must set
forth specifically how LADBS erred or abused its discretion. LAMC §12.26.K.2. There is no
provision in LAMC section 12.26.K.1 explicitly limiting the Director of Planning’s appellate
review to the specific issues or evidence presented to LADBS. Tlie/ZA3sIopinion;thatihe;was;not
so limited.is.entitledsto'weight.*
"MIore-impor antythe:exhaustiontof-adiminisirat ve Temediesirale:does.not apply:tosin erim
administrative-remedies. The doctrine concemns the termination of all available, non-duplicative
admini SUETIVE Teview procedures before judicial review. Coachella Valley Mosquito & Vector
Control Dist. v. California Public Employment Relations Bd., (2005) 35 Cal.4th 1072, 1080. It
is principally grounded on concerns of administrative autonomy (courts should not interfere with
an agency determination until the agency has made a final decision) and judicial efficiency
(overworked courts should decline to intervene in an administrative dispute unless necessary).
Farmers Insurance Exchange v. Superior Court, (1992) 2 Cal.4th 377, 391. The exhaustion
requirement also permits the agency to apply its expertise, resolve factual issues, apply
statutorily delegated remedies, and mitigate damages. Rojo v. Kliger, (1990) 52 Cal.3d 65, 86.
The doctrine does not apply to require exhaustion of administrative remedies at a lower level,
and Tanager does not argue that the ZA erred in his interpretation of LAMC section 12.26.K.1.
Samatas exhausted his administrative remedies before seeking judicial review, which is all the
exhaustion doctrine requires.
Finallyssan¢appeal. ofithe:sI5pe band aalysis-1s5e-1o LADBS-woul’d*haveib?ﬁ'qunle
Tesnmony :at:the; ARC;hearing: establlshed that‘LADBS -vioul d ot d the adequacy
Ao enThemmes

LAB 1employee AKkelyan stated ‘af. 3 ; ave’t e.authonty to
approve Or disapproye.a. slope.bandsanalysm,.that.matter 1s.the responmbxhty,efvthchepamﬁ‘ht

of Plannifig=*AR=I005. Thus, Tanager is incorrect that the failure to raise the slope band

4 Samatas’s appeal was at least within the general scope of issues raised by Whitten to
LADBS. Whitten’s appeal argued that the Project’s basement exceeded the maximum
residential floor area because Tanager had improperly “baffled” the basement to meet the criteria
for exemption of the basement from the residential floor area calculation. AR 9-13. In his
appeal to the ZA, Samatas’s slope band analysis argument also alleged that the Project exceeds
the maximum residential floor area, albeit for a different reason.
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analysis issue before LADBS resulted in an incomplete record, as LADBS would not have made
any ruling or provided any additional discussion of the slope band analysis issue
e --n—"-aﬁ

analyswnssue;before therZA-gReal:PanyzOpp-eatSI 6"'Th1§?argumentlls mootcdabyathelpames
fullzprésentation-ol-the slope*bandaana analysis?issueXtostheFARGy Moreover, Tanager had the
opportunity fully to discuss the slope band analysis issue before the ZA. Tanager was able to
submit a letter regarding the slope band analysis to the ZA prior to the ZA’s hearing. AR 188-
92. The ZA also held the record open after his hearing, allowing both Samatas and Tanager to
submit additional evidence on the slope band analysis issue. AR 198-207, 214.19. Tanager does
not suggest any arguments that it was unable to make before the ZA that resulted in prejudice.

Samatas did not fail to exhaust his administrative remedies with respect to the slope band
analysis.

b. Merits

'ﬁhc substantial:evidenceiStandard-appliesito'thistcase. Under that standard, the court may
overtumn the APC's decision only if a reasonable person could not have reached the same
.conclusion. No Oil, Inc. v. City of Los Angeles, (1987) 196 Cal.App.3d 223, 243.

Under the BHO, the residential floor area for a hillside residence cannot exceed the sum
of the square footage of each “slope band” multiplied by the corresponding floor area ratio for
that slope band. LAMC §12 21.C.10(b).} ThezapplicantzmustssubmityaySlop e[Analysxs=Map
based ongaysurveypofsthess natural/exlstmgwtogog;anhx ppreparcd::stampednand,sngned;byaa
regxstetedrcwﬂié‘i'fg'meer or licensed surveyor, to verify the total area (in square feet) of the
portions of a property within each Slope Band. LAMC §12.21.C.10(b)(1).. The:flatteritheislope
band analysis: show_sﬁg}propertyit_o bextheibigger;arthome;cambe built. See City Opp. at 3.

Tanager’s slope band analysis for the Project states that 4,961 square feet of the Property
has a slope less than 14.99 %, and 14,209 square feet of the Property has a slope of more than
60%. AR 493-98, 549, The area identified as flat is located underneath the Prior House on the
Property. AR 493-98. Based:on: thlSranalysxsvTanager determinedythatsthe:maximumsresidential
flooriarea,forithe(PmJecti"' 5‘380nsquar"'lfe "%‘49%Th”'?Pr0Ject,s,prOpOsed’res:dentlal
floorsarea; (excluding;the;basement)iists210;squarefeetRAREI67.

Petitioner Samatas argues that Tanager manipulated the slope band analysis to build a
substantially larger home than permitted by the BHO (LAMC section 12.21.C10(b)). Pet. Op.
Br. at 11-12, Sarnata§‘{contcndsg&hathanagcrgsaslopcpband;analysnsiwas'4basedvomthe_gfalse
premiseTthat the! ground undemeath the? Pnb’r‘Hmﬂat‘“Im1t§‘,‘th'é'landlunder the, Prior
HouseiwasTquite.st€eply- sloped ‘at-the same angle as all’of.tHe other landfonthe; Propcrty, and-the
Prior/House:) was;cantileverediover thes1opeEsupportedbygstilts. This is shown by photographs
taken before and during demolition of the Prior Home. AR 112-17, 211-13. The steep gradient

' underneath the Prior Home Was visible to anyone willing to simply look AR 203, 992. In

S LAMC section 12.21,C.10(b) provides:

<)

3: “Maximum Residential Floor Area. The maximum Residential Floor Area contained in
w1 all buildings and Accessory Buildings shall not exceed the sum of the square footage of
o each Slope Ban multiplied by the corresponding Floor Area Ratio (FAR) for the zone of
= the Lot, as outlined in Table 12.21.C.10-2a.,..”

~i{
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addition, Samatas’s real estate expert, Gray, reviewed the 1986 plans for the remodel of the Prior
Home, as well as plans for the Project, and determined that the actual flat square footage
underneath the Prior Home was only 640 square feet, not the 4,961 square feet assumed by
Tanager’s analysis. This means that the Project’s 5,210 floor area exceeds the maximum by
approximately 867 square feet. AR 493-95. Pet. Op. Br. at 13.

According to Samatas, Tanagergclaxmedgpnorﬁt"zth“YAPG#hcannggthatjggxmdard
pracucgtf,%a-surveyorgto assume;theiarcatundersanrexistingshometissflat: msperfonmngra‘slopc
band. analy_s_:_g»:_,,“Durnghe ARG’ hmemlmed-tmlt could‘nottknowsthatithe
slope_beneath.the. I;ggr-Homelwas'steepsunn! sitiwasYdemolished:} Samatas contends that, if the
plictographs showmg the obvious steep slope beneath the Prior Home are ignored, Tanager and
its representativessstill knewathats thegPriorgHomezwasg cannleiy:eredfover»the~steep-sl$'ﬁ’?
supportedibyicaissonsE¥Thististshownsinzthezbuildirigiplansiforsthel 9863remadelfofitie;Prior
Hquse .onifileawithithezCity ":SAR3% More.-..tellxngly;wTanagerLs'Pro_yectsplans}_(Sheet?A403)
submitted togthe=City, mmysand;ﬂgg‘qylx:ijovembcrﬂOlS"sh'o'w that™mostTof’ the™*Existing
Natural{Gradé”iﬁndcratheaPnorLHome»wasaextrcmely‘_st‘é'e‘ﬁ‘@SAR{l 2. Therefore, Samatas
concludes that Tanager deliberately misrepresented the slope under the Prior Home was flat in
order to artificially increase the maximum residential floor area for the Project. Pet. Op. Br. at
14-15.

Thesundisputed¥evidéncesiows® that‘(a)-ﬁ)e-Pnorgl_{*c‘)megwas cantllevered oyer.a,steep
slopefandlsupported':by. caissonsE(b)'therPrior>Home was theéreforerbuilt? on*the!stecp‘slopevand
only a;smallFoTtionTot- it wasHlatrand:(c) the definitionof<natural/Existing; topography, . as-used
in LAMGiséction%127 OnEI2A 0'GH 0(b)( l)-mc]udes;bothgnatural*fand'mant—made «features;.including a
house™®
" TheZAzconcluded=that=Fanager.s:slope-band analysxs—whxchvassumed‘the -arearunder-the
Prior Home.was-flatawas-inaccurate:and:led o an-inflated-calculation-of-the-permitted:residential
floorearea=m-AR=281. At the APC hearing, Tanager presented letters and testimony from
numerous surveyors and civil engineers stating that it is common practice in the industry to
assume that any structure on a property is built on flat ground. AR 551 (Peak Survey), 560-61
(Becker & Miyamoto), 583-84 (LC Engineering), 585 (Chris Nelson), 1007-10 (Jim Faul), 1010-
11 (George Barajas), and’ 1012-14 (Jason Somers). The experts made clear that they do not
assume the entire footprint of a building to be flat. Rather, any area that cannot be measured due
to a wall or obstruction that reaches to the ground is assumed to be flat. AR 560-61. The
testimony at the hearing established that the Project’s slope band analysis took into account the
slope that was visible under the Prior Home. AR 1008, 1011. Only the area underneath the Prior
Home that could not be seen and measured was assumed to be flat. AR 1010-11.

The.ARC:relied-heavilysonsthis:suryeyor/engineerztestimony-in:finding:that-LADBS-had
not ex:redumtrclymgxomthe slopesbandeanalysis:presentedsbysI'anager:iwARg1040-41. President
Chemerinsky, in summarizing the APC’s findings, stated that the testimony showed that the
slope band analysis presented to LADBS prior to the issuance of the Building Permits was as
accurate as it was possible to be. AR 1040. It was only after the Prior Home was demolished
that it became clear that the land underneath the house was sloped. AR 1040-41. She concluded
that the slope band analysis should not be subjected to a post-hoc analysis. AR 1041,

TherAPC ”;SF(TFc'rl"-'interpretcdﬁbAMG-gsectxonrl 2:10; C .to*mean'ﬂlat-the;slope-band ‘
analysis should beabascdl'é'rﬁ:'Gndmon“matfexlstra +th d =not:afterzbuildings
havéibeen . demolished: -addmonal'mfonnatlcﬁ'dlscovered_xAR 1040-41. This interpretation
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is'supported by the surveyor/engineer opinion that it would be impossible to determine the actual
slope under the Prior Home without demolishing the house, and it would be a hardship on
applicants and contrary to the BHO’s intent to require that effort. AR 551 (Peak Survey), 560-61
(Becker & Miyamoto), 583-84 (LC Engineering), 585 (Chris Nelson), 1007-10 (Jim Faul), 1010-
11 (George Barajas), and 1012-14 (Jason Somers). §

In reply (Reply at 10), S ntends that the phrase “natural/existing topography” in
LAMC section 12.21.C.10(b)(1) cannot be used to assume that the area ermneath a home 1s
flat. Samatas notes that Eric Lopez, the Planning Department author of the BHO, and Hernan

ATeoloa, the LADBS plan check engineer for hillside properties, both stated that a slope band
analysis must accurately show the slope of all areas of a building site, including under the
existing home. AR 673-74, 995-96. Samatas points out that the APC agreed with this argument,
stating that it would be “absurd that you would ignore land that you can see and pretend that
there’s a structure, a flat pad on it.” AR 1040. As such, Samatas argues that the APC should not
have granted the appeal when it was clear that Tanager improperly relied on just such an
assumption. Pet. Op. Br. at 9-11.

This argument is a red herring because there is substantial evidence that the Project
surveyor, Becker & Miyamoto, based its slope band analysis on the visible i the Prior
Home's slope and did not simply assume that the arca under the Prior Home was flat. AR 560-
61, See Real Party Opp. at 14. Becker & Miyamoto stated that it always estimate the footprint
of homes built on slopes to be within the 0-14.99% slope category, as to do otherwise would be
to speculate on unseen ground conditions. AR 560. Nonetheless, the survey did include accurate
slope measurements of the sloped ground accessible and visible underneath the structure. Id.
Thus, the surveyor performed its job of evaluating the Prior Home and preparing a slope band
analysis of the “natural/existing topography”, using the information that was visible at the site.

Samatas's . contention that photographic evidence of the. Prior Home shows the

...... -

evidence to the contrary. Engineer Faul and Somers (appearing on behalf of two surveyors who
reviewed the Project’s slope band analysis), concluded that that it was impossible for Becker &
Miyamoto to measure the slope of the land underneath the Prior Home due to concrete walls
used to support the structure. AR 1008, 1011.7 This is substantial evidence. Moreover, the
court has reviewed the photographs; it is not evident in the photographs that the area under the
Prior Home was cantilevered off a steep slope. AR AR 112-17, 211-13.

6 As City and Tanager both point out, the requirement that the slope band analysis be
based on “natural/existing topography” clearly demonstrates the City Council’s intention to take
into dccount changes to the natural grade caused by structures currently on the Jand. City Opp. at
4-5; RPI Opp. at 14-15. The definition of “topography” includes man-made features. AR 433,
558. Had the City Council intended for the slope band analysis to be based solely on the natural
grade of a property, it wouild have so provided.

7 Samatas criticizes Faul and Somers as not credible because they did not personally
inspect the Prior Home before its demolition, Reply at 12. This is true (AR 1007-10, 1012-14),
but this does not make the testimony not credible. Faul reviewed the topographic survey for the
Project, and concluded that the survey did consider the visible sloped area under the Prior House,
but there was likely a concrete wall that prevented the surveyor from seeing the slope under the
remainder of the building. AR 1008,
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The question becomes how the area under the Prior House that is not visible should be
represented on the slope band analysis. The court agrees with the City and Tanager that the
phrase “natural/existing topography” requires a surveyor to represent the existing structures on a
property when producing a slope band analysis map. When it is impossible for a surveyor to
determine what the actual slope is undemneath a structure, the surveyor must make some
assumptions when producing the map. Assuming that the slope underneath a structure is flat isa
reasonable course of action and the common practice of the surveying profession, As Barajas
testified and wrote, when an existing structure rests upon a hillside, the residence will be
properly included in the topographical map. As the floor of a hillside home is flat, it will be
shown as flat on a map. AR 1011. See City Opp. at 7.

~ Samatas argues that Tanager’s surveyor should have accessed the building plans for the
Prior House, or the building plans from the 1986 remodel, in order to accurateiy determine

whether the land underneath the house was sloped or flat, While that was cer_m'nlx an available
opnon LAMC section 12.21.C.10(b)(1) requu'es a survey of the natural and existing topography,
the 1986 rcmgdel Without demohshmg a house there is no way for any surveyor to know that
the slope underneath a house is in the same condition as it was in the building plans. Thus,

Tanager’ I_was not required to revxcw the Prior House’s orlgmal building plans of-tFe
buildi the 1986 re € amaras s 10n

otherwise merely seeks to substitute one form of speculatxon for another.

However, Samatas contends that Tanager actually knew that the Prior House was built on
a slope without a flat pad. He presents evidence of Tanager’s May and November 2015 Project
plans, which both clearly state and show the “Existing Natural Grade” under the Prior House as
steep. SAR 2-3. They also show that very little of the Prior House is on a flat pad. SAR 3.
These docaments dm—ﬁﬁgﬂc?s—rmmngQouse was
cantilevere 1 and not on a flat pad. Tanager should have informed its surveyor this fact and
cannot rel» on Becker & Miyamoto's ignorance in preparing its slope band analysis.

Real Party Tanager does not address this evidence, and the City, merelx‘ argues that it
should not B¢ considered because it is “extra-record” evidence that the APC did not consider.
City >
%City’s contention that the Project plans are extra-record evidence is incorrect. On
April 20, 22017, the court ordered that the documents be included in the administrative record.
The City complied with this order, and Téanager’s Project plans cannot be deemed extra-record
evidence.

As for the City’s argument that the APC did not consider the key documents, Samatas
first raised the slope band analysis issue in its November 25, 2015 letter to the ZA, and his
position was based on Gray’s analysis of photographs of the Prior Home as it was being
demolished. AR 107. In a December 29, 2015 post-hearing letter to the ZA, Samatas relied on
both the photographs and Gray’s review of the Prior Home's original plans and the 1986
remodel. AR 201.

Samatas then submitted a June 17, 2016 letter for the APC appeals. AR 485-501. On the
slope band analysis issue, Samatas accused Tanager of significantly misrepresenting the slope
undemeath the Prior House in order to gain an advantage concerning the Prior House’s
maximum height. AR 494. Samatas concluded that it was improper for Tanager to conduct a
slope:band analysis based on the assumption that the Prior House was built on a flat pad. AR
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, 496 Samatag's letter.relied inpart Tanager:s, Structural plans.submitted tosthelcnyxshowlthat the
< Prior House was,cantilevered over-the,slc)pe ,and -the-naturalsand;€xisting- ade-beneath;itsis
slopedzjust=assstee Ta"a £ ""'d”below"#‘AR{494 Samatas:ss expert;=Gray;-reviewed.the
approvedzplanszforsthesNevwsHouse=(: 'R'494)’=butsshe!could*notscopysthemnbecause-of=thc
architect!s=cCopyright. HencezthetworkeyTdocuments¥(SAR®2"3 )EwereNnevergreviewed=or
consideredlb?tth‘é‘APG*ButﬂhQTWcrtln'the'LAEBS:frle and-available:for-APG:review:shoiild

The two key documents (SAR 2- 3) show that Tanager's representative knew that the
Prior House was cantilevered and not on a flat pad, whether or not that fact was visible to the
surveyor. Tanagerashouldshaveyinfornied:itSSsurveyor=thistfactzandecannotsielysoneBeckers&
MiyamotoZs:ignorance:inzpreparing:its;slope:band:analysis~sThisrevidence:thatithesPriorsHotise
wassbuiltzontasslopezwithoutvassignificanteflatkpadzissundisputed. The evidence that Tanager
knew this fact when the slope band analysis was prepared is unrebutted. Fanagericannotsallow
its surveyor to;make:assumptlons;about‘a,_ﬂg_gpad when. it knew.better;—~Thereforexthe’PAC’s
demsxon_,_t_g;grantaTanger'.s‘appealeaTe'd n-theTadequacy- of%kﬁ"&~M1yamoto;s,_slopc band
analysis was not based on substantial evidence.

This is not a failure of the surveyor. The court’s decision is not contrary to the expert
opinion that a surveyor must make assumptions about the slope underneath a structure where it is
impossible to determiné what the actual slope is, and that an assumption’ that the slope
underneath a structure is flat is a reasonable and common practice. But, where a developer or its
representatives knows that assumption is false, the developer cannot rely on and use a surveyor’s
slope band analysis based on the false assumption.

This evidence was before the APC, and it abused its discretion in granting Tanager’s
appeal. Samatas is correct that LADBS erred in granting the Building Permits because the slope
band analysis incorrectly assumed that the Prior House was built on a flat pad when Tanager
knew better.?

2. Private Street Map
Petitioner Samatas argues that the Building Permits should not have been granted because
no'private street map was approved to protect the Whitteni Easement. Pet. Op. Br. at 15.

a, Standing
Real Party Tanager argues tt that Samatas is not entitled to a writ on this issue because

Samatas¥Hasthotidemonstrated how thet City sifailireto approve a privates street-mapstozprotect
thexWhittéi*Easement-affected his' substantialnghtsd WHhittensis-the beneficiary-ofithexWhitten
Easement®#A Pprivatezstréetimapyifissued ¥would=benefi f*theXWhitten=Propertysby=assuring
Whitteiwitli*legal-access fo-his undeveloped property. Tanager arpucy MaT-Wimrtsflot a
party to this action, and that Samatas cannot assert Whitten’s rights. Samatas already has legal
frontage and access to a public road, and his property rights will not be affected by the private

@ 8 The parties disagree whether Gray’s numbers are accurate. Tanager vigorously disputes
~  them (Real Party Opp. at 14, n.6), while Samatas contends that Tanager is estopped from

w1 disputing the accuracy of Gray’s estimate of the natural grade. Reply at 13. The court need not
~ adopt Gray’s numbers to conclude that most of the Prior House was not built on a flat pad and
& that Tanager’s representative, and therefore Tanager, knew it.

s
i

21

- EXHIBIT B, PAGE 21




(ot}
o

(O]
[
[«
ot
~ad

' .

street map. Real Party Opp. at 18,
As Samatas acknowledges (Reply at 23), Tanager:sgcontentionzisrazchallenge to
Samatas's.standingso:raise: the: pnvate g’sfréettissue. A petitioner seeking a writ of mandate must

show that he is beneficially interest in the outcome. acramento County Fire Protection District
Sacramento _County Assessment Appeals Board II, (1999) 75 CalApp.4™ 327, 331.

“Bencﬁcially interested” means that the petitioner has “some special interest to be served or
some particular right to be preserved or protected over and above the interest held in common
with the public at large.” 1d.

Samatas contends;that:he, has:standing-becauserhe:isthie? next‘door»nexghbor.ltog’l‘anager ]
property‘and1the 2WhittensEasementAR 545, 547. Samatas argues that in land use cases a
pentloner s proximity to the challenged project is sufficient to establish standing. Scott v. Indian
Wells (1972) 6 Cal 3d 541 549 (“adjommg landowners... have standing to challenge zoning

There is no doubt th that Samatas‘ lives 1 ncxt door to the Project and has standing to raise a
legal challenge to the City’s zoning decisions for the Project wh'aﬁ'ect-hls ffect-his-property. For this
reason, Samatas clearly as standing to raise the slope band analysis issue. But itis; STnot: l-enough
that Samatasjwantsitosuse.a-zoning,issue,to-stopglanagers-Project;sthe.zoning.issue:mustsaffect
Samatas’stproperty® Samatasfdo€sinotishow HowW:private sireet T mappmg'reqmrements-ensurmg
Whitténil&gal accmxs’undwcﬂdmmld affect Samatas’ SPIoperty?

Samatas argues that he has a beneficial interest in protecting vehicular access to the
landlocked Whitten property, and agpnvate=street.ma rwillzensure yagtensfootasetbacky of; the
PrOJeg‘t_}from :thetprivate:street®
ensurefire:protection.access” :
915. Tahrggtas'does~not-have~a-benef cial-interest-in-ensuring “dgvelopment -of~ e-Whltten
property, .and . his.argument _that_he.has.an _interestin.avoiding~wildfire_risk-through -the
development/Gf: thetWhittentp upropenylls‘based'ompure speculation-that-Whitten-will-ever-develop
thesproperty 2 Samiatas does iotihaves a- benencialmieTes N enforeing e Lpriviite street map

requirements

\l

l

i Samatas also relies on public interest standing “to procure enforcement of a public duty.”
Bozung v. Loca Agency Formation Comm., (1975) 13 Cal.3d 263, 272. Reply at 24. California
courts have crafted a limited “public interest” exception to the beneficial interest requirement.
When “the duty is sharp and the public need weighty, the courts will grant mandamus at the
behest of an applicant who shows no greater personal interest than that of a citizen who wants
the law enforced.” McDonald v. Stockton Met. Transit Dist., (1973) 36 Cal.App.3d 436, 440
(citing Board of Social Welfare v. County of Los Angeles, (1945) 27 Cal.2d 98, 100-101). “This
public right/public duty exception to the requirement of beneficial interest for a writ of mandate
promotes the policy of guaranteeing citizens the opportunity to ensure that no governmental
body impairs or defeats the purpose of legislation establishing a public right.” Save the Plastic
Bag Coalition v. City of Manhattan Beach, (2011) 52 Cal.4th 155, 166 (citations and punctuation
omitted). | Ibid. (citations and punctuation ommed) Public interest sta.nding promotes the
guarantee to citizens of the opportunity of ensuring that government does not impair or defeat a
public right. Brown v. Crandall, (2011) 198 Cal. App.4th 1, 14 (citation omitted).
Samatas:.cannot:meetithe: requlrcmentszotipublxc»mterest*standmg :because.he.cannot.show
that the City.| has has:ay. sharp mandatory‘duty to-require aprivateTsiicetsmap or that-the public-need
is weighty. -] ~Instead Tinvocation-of. a:private-stresimap.will-benefit-enly-Whitten. Compare, e.g.,
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Common Cause v. Board of Supervisors, (1989) 49 Cal.3d 432, 437-39 (public interest standing
applied to plaintiff seeking to enforce public right to voter outreach program); Green v. Obledo,
(1981) 29 Cal.3d 126, 145 (“There can be no question that the proper calculation of AFDC
benefits is a matter of public right.”); Venice Town Council v. City of Los Angeles, (1996) 47
Cal.App.4th 1547, 1564-65 (plaintiffs had public interest standing where they were seeking
compliance with the Mello Act, which requires affordable housing for low and moderate income
persons in the coastal zone); Brown v. Crandall, (2011) 198 Cal. App.4th 1, 14 (public interest
standing applied to petitioners challenging the denial of medical benefits to indigent citizens who
were not provided an opportunity for administrative review of decision). Compare also Carsten
v. Psychology Examining Commission, (1980) 27 Cal.3d 793 (plaintiff member of board lacked
public interest standmg to compel her own board to comply with statute).

Samatdstlacks” standmgmhmthc’cny "Should -have Tequired acprivate?
street mapfoFihe Projectito protect.the: Whitten‘Easement?

b. Estoppel
Real Party Tanager also argues that Samatas should be estopped from arguing that a

private street map is required for development of the Property because Samatas’ home was built
without requiring a private street map, despite the fact that Samatas® property is also adjacent and
contiguous to the Whitten Easement. Real Party Opp. at 19.

The shortdanswerzis that™ there=is=ne=zadmissiblezevidence=tozsupportathis=arguinent;
Tanager:sirequestifor judicialfoticewasTdenied. Moreover, as Samatas points out (Reply at 25),
hwas:notsthe:party=whozapplied:forzthe.building;permits,to;construct;the:house;iniwhich:he:now
resides. -AR;950:51= Samatas has never taken the position that his property is exempt from the
private street map requirement. Any positions taken by a prior owner cannot be imputed to
Samatas under the estoppel doctrine. AP-Colton LLC v. Ohaeri, (2015) 240 Cal.App.4th 500,
507. Samatas is not estopped from raising his private street map claim.

¢. Merits

Assuming arguendo that Petitioner Samatas has standing, hé¥coriterids¥thatsthe rplaii
meaniiiglofilsAMC:section;]18:10;required=Tanager.to;obtain-a:private-street-map approval-before
the Building:Permits-could*beTissied. As no private street map was approved, Samatas argues
that the City abused its discretion in granting the Building Permits. Pet. Op. Br. at 15-18.

(i) Governing Ordinances
Article 8 (BrivateiStreetaRegulations) (LAMC §18.00 ef seq.), sets forth the procedures

for approval of private street maps. The purpose of Article 8 is:

“[T]o(préscribe Tules and regulations governingithe-platting-and- division-of-land
as lots or building sites which are contiguous or adjacentstoxprivatesroad
easeménts; to provide for the filing and approval of RrivateeStreet Maps; to
provide for the approval;ofsprivaterroadieasements-as-private;streets, to provide
for the naming of private streets, and to requirg*that¥lots7orzbuildingssites=which
are gCORTiFUOUS =0T Tadjacent ™o pri valc S ITeets = CONTOTM e {0 7 the s=Iminimum
requir€ments ot this chapter before permits mayrbevissued.” LAMC §18.00.A
(Joint RJN Ex. C).
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A "Lot" is defined as follows:

"LOT. A parcel of land occupied or to be occupied by a use, building or unit
group of buildings and accessory buildings and uses, together with the yards, open
spaces, lot width and lot area as are required by this chapter and fronting for a
distance of at least 20 feet upon a street as defined here, or upon a private street as
defined in Article 8 of this chapter. The width of an access-strip portion of a lot
shall not be less than 20 feet at any point. In a residential planned development or
an approved small lot subdivision a lot need have only the street frontage or
access as is provided on the recorded subdivision tract or parcel map for the
development." LAMC §12.03 (Joint RIN Ex. D).

LAMC section 18.10 provides:

“No building .permits shall-be=issued~for<the.erection-of rbuildings ~6m-tots-or
building=Sites-which-are-conti uous-or-adjacent-to ‘private-streets-or private Toad
-easements unless the following requirements have been met:
(a) That the “Private Street Map” shall have been duly approved and
written findings made as to the conditions of approval thereof....” LAMC
§18.10 (emphasis added) (Joint RIN Ex. C).

£, “private road easement” is defined as follows:

“Private road easement shall mean a parcel of land not dedicated as a public
s'reet, over which a private easement for road purposes is proposed to be or has
bizen granted=to-the-owners. of -property tontiguous-er-adj aeem—-t}geto which
intersects or connects with a public street, or a private street, in each instance the
instrument creating such easement shall be or shall have been duly recorded or
filed in the Office of the County Recorder of Los Angeles County. LAMC §18.01
(emphasis added) (Joint RIN Ex. C).

(ii) Private Road Easement

The APC denied Samatas’ appeal on the private street map issue in part because-it found
that the Whitter” Easémént "was™fiot” 4™ private' toad easement triggering application of “AMC
section 18-10:*°ARY969. LADBS’s representative Akelyan stated at the hearing that the City
does not recognize the Whitten Easement as a private street or a private road easement. AR 937.
At the time that the Whitten Easement was recorded in 1982, there was a required procedure to
create a private road easement that was not followed. AR 937. Akelyan also stated that the
Whitten Easement could not, in its present form, support vehicular access because there was a
big drop and slope throughout the easement and retaining walls would be necessary in order to
construct aroad. AR 938,

Petitioner Samatas argues that the Whitten Easement meets all of LAMC section 18.01°s
criteria to qualify as a private road easement: (1) the Whitten Easement is not dedicated as a
public street; (2) the Easement is for road purposes; (3) it was granted to the owners of the
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Whitten Property, which is contiguous and adjacent to the Easement area; (4) the Easement
connects with a public street (N. Tanager Way); and (5) the Easement was recorded. Pet. Op. Br.
at 16.

Tanagerrresponds:thatzthe sWhitten Easement:does-notsmeet-the.definition;of.a.private
road easemem whlch tequires it to b&a parcel of land"over:which-an+easementshas. .been granted.
Accordmg;to Tanager, thie. Easement is'not 3 “parcel”7bot 1a rather'an’ordmary»pnvatc'eascmcnt
Real Party Opp. at 12. Thiszargument®is-disifigeriuous. Black’s Law Dictionary defines a

“parcel” as “a tract of land,” *"which would clearly include the Whitten Easement. Black's Law
Dictionary (10th ed. 2014).

Tanager-nextscontends:that-therWhitten-Easementisnotia;private;road.easement-because
it wasinGt: granted:to;theiowners:of:contiguous promrty, but was instead ‘granted' by by the'ownerjof
the Property~tself. *Redl:Party Opp. at 12.

_Tm correct. As pertinent, the purpose of Article 8 is to prescribe rules govemmg
the division of land as lots or building sites which are contiguous or adjacent to private road
easements, to provide for the approval of private road easements as private streets, and to require
that lots or building sites adjacent to private streets conform to minimum requirements. LAMC
§18.00.A. A rlvate road.easementis;a-parcelrofrlandrover; whichiatprivatezeaserientsfor-road
pu;p,oses‘:s.proposed’é?.has bcen"grantcdito thetoWwriers-of-adjacent-property.  CAMC-§18:01. A
private road map is required before a building permit may be issued to build on lots adjacent to a
private road easement. LAMC §18.10.
The:stated-purposesof-Article:8-must:beviewed colléctively=notsindividually. Hence,
Article 8 exists to prescribe rules for 1vision of Tots adjacent to priv ents, to
provide for the approval of private road easements for these divided lots, and to require that the
divided lots conform to minimum requirements. SamatasTisTsint ply'wrongvthat-he-can-pécc:l_czgnd
choose an¥Article: 8~purpose-t9“r_g‘lyxupon ::requxrmg alot adjacent-to a private’ road'easemcntyto

l—!,——“
have a:priVate-road:map’<~without’ consxdermg thelothers.

Collectively,.Article-8:s-provisions-in _};nd'tﬁitfé'pr
the que iClary.of,a,privateseasement=for:r
customarily;occurs-during:subdiViSIOn:ol<Iots.
of a.property~whose'oWner has?,"granted!a' f
OWneT hias_no. reason.to.prepare,a private:road-map:to; ensure.access~to-hls orsherzown: property
Samatas descnbcs-thx&asé‘ms'ﬁﬁe—(Reply*at:m)'.but ‘he:ignores.the.purpose_of_the provision.

‘Fhe:WhifiemEasement is hot & private'toad-easementunder:ZAVIEection-18.01.°

E‘t’oad‘mapvlschuxred only_whcn

® Tanager and the City argue that the Whitten Easement is not a private road easement
because it is not suitable for vehicular access. Real Party Opp. at 12, n. 4; City Opp. at 12, n. 6.
Testimony at the APC hearing indicated that the Whitten Easement could not support vehicular
access because of a “big drop” into the canyon below, and retaining walls would be necessary in
order to construct a road. AR 938. There is nothing in the definition of a private road easement
that requires vehicular access without modification; the easement must only have been granted
for “road purposes.” LAMC §18.01. The Whitten Easement does not specifically state that it is
for road purposes, but it does state that it is for the “ingress and egress right of way.” Samatas
argues that the term “right-of-way” includes roadways. Reply at 16, n. 10. Thecourtsneed not,
degide:this issued '
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(ii) Article 8 Does Not Apply to the Project

The APC also denied the appeal because Article 8 does not apply to the Project. AR 969,
The APC finding was based on thewZARS “findirig ‘thaf "ATti¢1e™8 “Was “ifitetnded=to%providena
resolutiom¥processifor=creating®privatesstreet access and-frontage. for-landlocked-parcels-in“order
forgproperty-~owners to+have“buildable~IofS™WAR 273. The ZA concluded that Article 8s
procedures applied only to landlocked parcels, not surrounding parcels. AR 273.

Petitioner Samatas argues that the}plain-language-of LAMG: section-18:10 applies to the
Project, requiring a private street map before the Permits could issue. Pet. Op. Br. at 16-17. He
contends that Article 8’s purpose as set forth in LAMC section 18.00 should not override LAMC
section 18.10’s plain language. Reply at 18-19. Moreover, Samatas argues, LAMC section
18.00"s purpose is not inconsistent with this plain language. LAMC section 18.00 sets forth
multiple purposes for private street regulation and the third purpose — to require that lots or
building sites adjacent to private streets conform to the private road map requirements -- clearly
includes the Project. Reply at 18. Samatas asserts that this section of LAMC section 18.00.A is
consistent with the plain language of LAMC section 18.10, and requires that a private street map
be obtained for the Project. Reply at 18,

The construction of local agency charter provisions, ordinances, and rules is subject to
the same standards applied to the judicial review of statutory enactments. Domar Electric v. City
of Los Angeles, (1994) 9 Cal.4™ 161, 170-72; Department of Health Services of County of Los
Angeles v. Civil Service Commission, (1993) 17 Cal.App.4th 487, 494. In construing a
legislative enactment, a court must ascertain the intent of the legislative body which enacted it so
as to effectuate the purpose of the law. Brown v. Kelly Broadcasting Co., (“Brown”) (1989) 48
Cal.3d 711, 724; Orange County Employees Assn. v. County of Orange, (1991) 234 Cal. App.3d
833, 841. ,

The court first looks to the language of the statute, attempting to give effect to the usual,
ordinary import of the language and seeking to avoid making any language mere surplusage.
Brown v. Kelly Broadcasting Co., (1989) 48 Cal 3d 711, 724. Significance, if possible, is
attributed to every word, phrase, sentence and part of an act in pursuance of the legislative
purpose. Orange County Employees Assn. v. County of Orange, (1991) 234 Cal.App.3d 833,
841. The various parts of a statute must be harmonized by considering each particular clause or
section in the context of the statutory framework as a whole. Lungren v. Deukmejian, (1988) 45
Cal.3d 727, 735. The enactment must be given a reasonable and commonsense interpretation
consistent with the apparent purpose and intent of the lawmakers, practical rather than technical
in nature, and which, when applied, will result in wise policy rather than mischief or absurdity.
To that end, the court must consider, in addition to the particular language at issue and its
context, the object sought to be accomplished by the statute, the evils to be remedied, and public
policy. Lungren v. Deukmejian, supra, 45 Cal. 3d at 735; The court must give deference to a
legislative body’s interpretation of its own ordinances. See City of Walnut Creek v. County of
Contra Costa, (“Walnut Creek”) (1980) 101 Cal.App.3d 1012, 1021.

Thezcourt“disagrees=with~Samatas*s~interpretation"of-[AMC“Section—1 8:10"becauseghe
ignores thé purpose of ATlicle 8§ privatésiréi Tegulation. It is true that LAMC section 18.00
lists multiple purposes: to prescribe rules governing the division of land as lots or building sites
which are contiguous or adjacent to private road easements, to provide for the approval of private
road easements as private streets, and to require that lots or building sites adjacent to private
streets conform to minimum requirements. LAMC §18.00.A. But @state_d.qnte;the.purpose-o,f
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Article:8xisito regmlate t}‘lg'diivision oftlots:andito: rcquire'asprivate'road map-whentthelbetieficiary
of a privat&easementsfor: roadipurposcs proposes-to Bibuildvortheir lot. - LAMC:section,18.10's
literal.language: must«be:readsto"implé S TposeR See Brown, supra, 48 Cal. 33 724,
Viewed mn the ight of Chapter 8’s purpose, LAMC.sectwn,ls 10; s.requxrementioflalbuxldmg
perTTi 10T JCVEIOPITENT 0N 4 TOLaTatent 10, 8,private.1o; roa casement is.intended to,ensure;that the
provideseaccesssorsicoaliontage. Asgthe-Cltng_rgues sthegordinance

private ;roadzeasements
appliesytoglandlockedpropertyzsuchsasthe Whmen-undeveloped;property-gnothanager s
Property:Cxty;@pp!faﬁl?‘lﬁ

The City’s personnel consistently have agreed that Article 8 does not apply to the Project.
The ZA found that the City established Article 8 to provide a resolution process for creating
private street access and frontage for landlocked parcels, Article 8’s procedures are clearly aimed
at landlocked parcels, not the surrounding parcels, and it hias no bearing on the Project or the'
Building Permits. AR 273. At the APC hearing, Akelyan testified that the Easement was not a
private road easement. AR 936, The Commissioners agreed that that Chapter 8 did not apply to
the Project, the Whitten Easement is not a private street easement, and therefore LAMC section
18.10 does not apply. AR 968-69, 973. To.the extent;there.is,any,doubt-—.and-there.is,none the
courtsmustzgiverdeferencextostheCityss-interpretationsofsitssown,ordinances. Walnut Creek,
supra, 101 Cal.App.3d at 1021. oA e~

The City and Real Party argue that requiring a private street map before approval of the
Project would lead to absurd results, requiring a private street map before a building permit can
be issued for any property burdened by an ingress/egress easement. City Opp. at 13; Real Party
Opp. at 13. This rule would have required Petitioner to get a private street map before building
his home. City Opp. at 13. Petitioner Samatas disagrees, contending first that the courts do not
lightly rely on the “absurdity principle” to rewrite legislation and do so only when it is repugnant
to the statutory purpose, citing Unzuelta v. Ocean View School District, (1992) 6 Cal. App.4™

1689, 1697. Reply at 19-20. Samatas.then, Largues, that (l) )s:PI pnvate,strect mapéls,beneﬁcml to
‘ensurc‘thatsres|dennal-structures,are,sctback ten feet from ) pnvate' street and (2).the, Broject,

whlchms'notasetbackﬂfrom‘the"Wh1tten"'Easemcnt,'!.would?ﬁccludé’gdevcmpment-v ofvthe
undevelopcdsWhltten'Properry_nandntheyresultmgwegetatlon-wouldnmpose-a&ﬁremsk-to=Samatas S

homﬁcﬁ@p TBFEaT175Reply at 20.

Whilezrequiringsasprivates street-smap:ggx;;any.propcrty.burdcncd-byzanzmgress/egr}ss
easemenhmaymot,be.absurd-ﬂt\would ber-an:unnecessary;gurdengon-most'devclopmenhthh'an
casement’® It also would be inconsistent with the purpose of Article 8 and a collective
interpretation of its provisions. This;interpretation;isi Hotsrewritifig)the: plaln-languagevof~LAMC
section 1 8-10ras'Samatas'argues'abutlratherfmterpretmg stsinslight:ofsthe: cntlrelstatutoryescheme
whichishictlintended-to Tequire:private stréetimapsifor;the;development;ofieVery;property; iext to
an Ingress/egress easementsesssy

I ity did not abuse its discretion in denying Samatas’ appeal and finding that Tanager
was not required to obtain approval of a private street map prior to the issuance of the Building

Permits,

F. Conclusion
The petition for writ of mandate is granted as to the slope band analysis issue only.

‘Samatas is correct that LADBS erred in granting the Building Permits because the slope band

analysis incorrectly assumed that the Prior House was built on a flat pad when Tanager knew
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better. The APC abused its discretion-in granting Tanager’s appeal. On the other hand, Samatas

- both lacks standing to raise the private street issue and is wrong on the merits; Article 8 has no

application to Tanager’s Project and no private street map is required. The petition is denied on
the private street issue:

Petitioner’s counsel is ordered to prepare a proposed judgment and a writ, serve it on
Respondent’s counsel for approval as to form, wait ten days after service for any objections,
meet and confer if there are objections, and then submit the proposed judgment along with a
declaration stating the existence/non-existence of any unresolved objections. An OSC re:
judgment is set for September 21, 2017 at 9:30 a.m.
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CASE NUMBER: BS164400

CASE NAME: JAMES SAMATAS VS. CITY OF LOS ANGELES
LOS ANGELES, CA. THURSDAY, AUGUST 10, 2017

DEPARTMENT C-85 HON. JAMES C., CHALFANT, JUDGE
REPORTER: RONALD KIM, CSR NO, 12299

TIME A.M. SESSION

APPEARANCES: THE PETITIONER BEING PRESENT WITH COUNSEL,

DANIEL BANE AND JACK RUBENS, ATTORNEYS AT LAW;

THE RESPONDENT BEING PRESENT WITH COUNSEL, JENNIFER
K. TOBKIN, DEPUTY CITY ATTORNEY; THE REAL PARTY IN
INTERESTED, REPRESENTED BY MATTHEW HINKS.AND DANIEL

FREEDMAN, ATTORNEYS AT LAW

THE COURT: James Samatas versus city of Los

Angeles, BS164400, No. 6 on calendar
(A pause in the proceedings.)

THE COURT: And I don't need any pictures,
Counsel.

MR. RUBENS: Good morning, Your Honor, Jack
Rubens for Petitioner, James Samatas

MR. BANE: Good morning, Your Honor. Dan Bane on
behalf of the petitioner, James Samatas.

MS. TOBKIN: Good morning, Your Honor. Deputy
city attorney Jennifer Tobkin, T-o-b-k-i-n, for the city.

MR. HINKS: Good morning, Your Honor. Matthew
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assume that it is flat for purposes of calculating the
residential floor area.

That seems reasonable to me,
(Unintelligible} reasonable to me, and I think that is
what the law is so there's a red herring about whether or
not they can make an assumption about it being flat
without trying to look underneath.

That isn't what happened here., They tried
to lcok underneath. At least there was evidence,
substantial evidence, that they were blocked from dcing
50 by the wall to see what was underneath while the
structure was -- the former structure was cantilevered
cut on the hill. It could not be determined whether
there was a flat pad underneath or not so that assumption
was made, and that is a fair assumption.

Up until you have evidence that it was not,
in fact, flat, and that's what the supplemental record
shows, and that slope, which is not the same as the
grade, was basically the same except for a small portion
of the pad, as represented in the plans submitted by
Tanager's representatives to the city.

So, here, we have a situation where the
surveyor couldn't lock under the house. He didn't know
whether it was flat or not underneath the house. That
portion of the house assumed -- fairly assumed that it
was. The A.P.C. agreed with us, and I agree with them
except Tanager knew or its representative knew that it

was not true, and that plan -- I don't know what kind of
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plan you call it -- that plan was before the city. It

was before the Building and Safety. It was before —- the
A_P.C. had access to it.

As I understand it, Ms. Gray, the
petitioner's expert, could not copy the plan, but she
looked at them. The A.P.C. knew she looked at them
because it's in Samatas's letter Lo the A.P.C. that she
had looked at them.

I know from the motion to augment, I think
it was, the motion to augment back in April, that she was
unable to copy them and provide them, but they were
available to the A.P.C. tc look at. They were available
to the Building and Safety to locock at. She did look at
them. She told them she looked at them. She told the
A.P.C. she looked at them. It's properly part of the
record. They'rc properly something that was before the
A.P.C., even if she didn't actually look at them, and
they show that Tanager knew that the slope was not flat
underneath the house. It is a small portion.

So the defendant is to grant Mr. Samatas's
claim with respect to the Slope Bend Analysis, which

reduces the square footage that is permissible, the

residential structure like the base of the house. L
There's a failure to exhaust the issue |
because they didn't make this argument to the Z.A. They
did make it to the Z2,A. I'm sorry. They didn't make it
to Building and Safety, and that's an internal failure to

exhaust, which the Z.A. says is perfectly permissible

EXHIBIT C, PAGE 5




N

& W

11
12
13
14
i5
16
17
18

19

21
22
23
24
25
26
27

28

39

is, if you know that it's not flat, then you have to
include that in your analysis. That's the --—

MR. HINKS: How can you --

THE COURT: -~ natural result of what you've just
said.

MR. HINKS: ©No. It's that

THE COURT: If you know -- you can't say it, but
i1f you know that iL's not flat, then you have to include
it

MR. HINKS: Well, first off, there isn't evidence
that the surveyors knew; right? The evidence --

THE COURT: I don't care whether the surveyor
knew. | care whether Tanager knew.

MR. HINKS: So'Qh;fAQAQ;géléayinq is that the only
way then to do -- because, remember, the second part of
this definition is that the survey must be prepared,
stamped and signed by a registered civil engineer; right?

So they've get to attest to their accuracy.
They've got to put their license on the line.

THE COURT: Right.

MR, HINKS: They can't go in and say, well, you
know, we've got -- there's a drawing here that looks
like, well, it might be, you know, 35, 40 percent, and
T'm geing to base my survey -- and I'm going to base my
survey based upon that assumption.

So what -- the only then remedy for that, T
guess, is that you're saying you have to -- you have to

demclish the house -
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b3 THE COURT: You're making an assumption,

2 MR. HINKS: You're not making an assumption.
3 THE COURT: You are, You --
4 MR. HINKS: You're taking an --

(821

6 (Multiple parties speaking at one time,)
7

8 THE COURT: You're making an assumption, and if
9 you can't see it, you're assuming it's flat, but

10 MR, HINKS: So if you --

11 THE COURT: But i1f you kpow it's not qut, then

1z you have to make an assumption abocut how much of it isn't

13 flat.
14 MR. HINKS: So Barajas, who testified before the
15 A.P.C., he doesn't even ~- section 231, Yamashita from

16 Becker Miyamoto did the actual survey here, didn’'t say it
17 | was an assumption. Eric Wittenberg didn't say it's an

18 assumption. It said it's standard mapping procedure to
19 include the square footage of the house as part of the
20 topegraphy, and the reason for that, as Your Honor':.

21 tentative points out, topography is different than slope.
22 | Topography is different than the grade,

23 You're not looking for slope. You're not
24 | rot looking for grade. You're looking for topography,

25 and in some instances, that includes the slcpe, and in

26 some instances that the includes a manmade structure

27 | where it exists.

28 THE COURT: Okay. So let's —-- your argument is,
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THE COURT: It would not. I am not in any way
purporting to change the way surveying is done.

MR. HINKS: Oh, this is the way it's done in every
instance though, Your

THE COURT: I understand, and that's perfectly
apprcpriate. What's wrong here is not the surveyor's
actions I'm so finding. It's your client's actions
Your client cannct rely on a survey that he knows is
improper or should know was improperly done that's -- and
present it to L.A.D.B.S.

So the surveyor does his job. He does it
the way he always does it. Everyone says that's the way
you're supposed to do it, and your client, Tanager, takes
it and gives it to L A.D.B.S. knowing or should have
known that it was wrong.

MR. HINKS: But Mr. -- Even Mr. Rubens says even
the surveyors knew that there was a slope under the
house, and here they are testifying --

THE COURT: I don't know whether --

MR. HINKS: - this is

{(Multiple parties speaking at one time.)

THE COURT: I mean, he is ~- he thinks it's so
obvious, when they walked to the site that it's sloped,
that the surveyor should have known.

MR. HINKS: That's his --

THE CQURT: It's not —--

EXHIBIT C, PAGE 8
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is used by Tanager. If Tanager knows better, they have

to tell L,A.D.B.S. It}s straightforward. It is.

o MR. kaEbMAN: B&é Qﬁy are you assuming that
L.A.D.B.S. wasn't aware that there was a slocpe? The
testimony -~

THE COURT: Well, if L.A.D.B.S. was aware there
was a slope, then they made a mistake too.

MR. HINKS: No. They did not make a mistake
because, again, there's testimony -- there's a plethora
of testimony that this is the way that surveying is done
under the B.H.O0. in the city of Los Angeles, and this is
the practice, regardless of whether -

THE COURT: What's the purpose of this; right? We
don't want to build a big house that is, you know,
hanging out too far from this hill; right? TIsn't that
the whole purpose of this slope --

MR. HINKS: Well, I've got to tell you that -—-

THE COURT: And it --
(Multiple parties speaking at one time.)

MR. HINKS: And it worked to perfection here
because absent the B.H.O.

THE COURT: This is a huge house, by the way, not
just a small —-

MR, HINKS: Well, and you know what's under the
it's a huge lot too. It's 22,000 square feet. If there

was no B.H.0., this would be entitled to the three tc one
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THE COURT: Yeah
(Multiple parties speaking at one time.)

THE COURT: I'm sorry to interject. Unless we're
going to rely on Ms. Gray's analysis.

MS. TOBKIN: She's not qualified under --

THE COURT: Okay. I'm not -- I don't have to
accept her numbers to find that Mr. Samatas ~-

MR. HINKS: So, now, the site has been graded
pursuant to --—

THE COURT: That's bootstrapping to the worst
degree.

MR, HINKS: ©No. I'm going - I'm locking forward
in terms of what does that mean? Is there a rxemedy here
that you can provide Mr. Samatas because --

THE COURT: We're not talking about the slope.
We're talking about the house. So, yes, there's a
remedy. The remedy is figure out —— figure out what the
grade was or the slope -- pardon me -- the slope at the
time of the previous Slope Bend Analysis, and that will
determine what size house he can have.

MR. HINKS: But now you're -~ 50 this again
this Slope Bend Analysis --

THE COURT: You've got to use those papers.

MR. HINKS: The slope analysis -- well, how's --
there’s got to be evidence that this is something

THE COURT: Use those pictures.

EXHIBIT C, PAGE 10




CENTRAL LOS ANGELES AREA PLANNING COMMISSION

200 N. Spring Street, Room 532, Los Angeles, California, 90012-4801, (213) 978-1300
http://planning.lacity.org

Case No. DIR-2015-3031-BSA-1A Location: 1410 N. Tanager Way
CEQA: N/A Council District: 4 - Ryu

Plan Area: Hollywood

Zone: RE15-1-H

APPLICANT: Tanager NK, LLC

APPELLANT #1: Tanager NK, LLC
Representative: Ben Reznik

APPELLANT #2: James Samatas and Guy Whitten
Representative: Jack H. Rubens, Esq., Sheppard, Mullin, Richter & Hampton LLP

At its meeting on June 28, 2016, the commission separated the appeal as to two motions reflecting the Private Road,
and Slope Band Analysis. The following actions were taken for these two appeals by the Central Los Angeles Area
Planning Commission:

Private Road: Slope Band Analysis

1. Adopted the findings of the Zoning Administrator. 1. Did not Adopt the findings of the Zoning

2. Denied the appeal. Administrator.

3. Sustained the decision of the Director of Planning 2. Granted the Appeal.
Determination that the Department of Building and 3. Overturned the Director's Report that Building and
Safety did not err or abuse its discretion issuing a Safety did err in the Slope Band Analysis or abused
Building Permit without requiring a private street its discretion in issuing building permits based on
map action in conjunction with the construction, an inaccurate slope band analysis survey in
maintenance and use of a single family house. conjunction with the construction, maintenance and

use of a single family house.

This action was taken by the following vote:
This action was taken by the following vote:

Moved: Brogdon

Seconded: Chemerinsky Moved: Chung Kim
Ayes: Chung Kim Seconded: Chemerinsky
Absent: Oh Ayes: Brogdon
Absent: Oh
Vote: 3-0
Vote: 3-0

Conclusion: The commission finds that the Building and Safety did not err on the above issues of properly issuing a
Building Permit.

Fiscal Impact Statement: There is no General Fund Impact as administrative costs are recovered through fees.

Effective Date Appeal Status
Effective upon the mailing of this report Not Further Appealable

Renee A. Glasco, Commission Executive Assistant
Central Los Angeles Area Planning Commission



If you seek judicial review of any decision of the City pursuant to California Code of Civil Procedure Section 1094.5,
the petition for writ of mandate pursuant to that section must be filed no later than the 90th day following the date on
which the City's decision became final pursuant to California Code of Civil Procedure Section 1094.6. There may be

other time limits which also affect your ability to seek judicial review.
Attachment: Director’'s Determination dated April 13, 2016

Cc: Notification List
Jack Chiang
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CASE NO. DIR 2015-3031(BSA)
BUILDING AND SAFETY APPEAL
1410 North Tanager Way

Hollywood Planning Area

Zone : RE15-1-H

D.M. . 147B169

C.D. : 4

CEQA : N/A

Legal Description: Lot 11, Tract 19229

Pursuant to the provisions of Section 12.26-K of the Municipal Code, | hereby FIND that the

Board of Building and Safety Commissioners:

1 Did not err in its decision that the Department of Building and Safety had not
erred in its determination on the applicability of the Private Street Section of the
Code, Sections 18.00 and 18.10. This appeal is DENIED.

2. Did not err in its decision that the Department of Building and Safety had not
erred in its determination on the design of the basement, its perimeter walls,
and the residential floor area exemption within the basement. This appeal is

DENIED.

3. Did err in its reliance of an inaccurate slope band analysis map used to plan
check the residential floor area above the basement level. This appeal is

GRANTED.

FINDINGS OF FACT

After thorough consideration of the statements contained in the appeal, the information
provided by the Department of Building and Safety, the statements made at the public hearing
conducted on the matter on December 3, 2015, and the applicable provisions of the Municipal
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Code, | find that the Department of Building and Safety erred, in part, in its issuance of
Building Permit Nos. 14010-30000-03562, 14020-30000-02880, 14030-30000-06992, and

15020-30000-00272 based on the following findings of fact:

BACKGROUND

The subject property is a steeply sloping, irregular-shaped, approximately 22 389 square-foot
interior lot zoned RE15-1-H and designated for Very Low Il Residential land uses within the
Hollywood Community Plan Area. The property has a 161.7-foot frontage along the easterly
side of North Tanager Way and a maximum depth of approximately 150 feet. The property is
subject to the provisions of the Baseline Hillside Ordinance (BHO) and is located within the
Hillside Area, Very High Fire Hazard Severity Zone, Bureau of Engineering Special Grading
Area, and the Hollywood Fault Zone. The site was previously developed with a 2,368 square-
foot single-family dwelling, which has since been demolished. and is currently undergoing

shoring and grading work for a new single-family dwelling.

The subject property is located at 1410 North Tanager Way, approximately 0.4 miles north of
Sunset Boulevard, in the Hollywood Hills. The area is characterized by sloping topography
and curved hillside streets. Surrounding properties are all zoned RE15-1-H. The adjoining
property to the north, located at 1424 North Tanager Way, is owned by one of the appellants
(James Samatas) and is developed with a 5,031 square-foot single-family dwelling
constructed in 1964. The adjoining property to the east and south is an undeveloped 96,406
square-foot parcel of land owned by the other appellant (Randall Guy Whitten); the parcelis a

steeply sloping canyon that does not have any street frontage.

North Tanager Way, adjoining the property to the east, is a cul-de-sac Hillside Local Street
dedicated to a width of 36 feet.

Previous related actions on the site include:

Report No. DBS-15005-DCP ~ On June 17, 2015, the appellant submitted an appeal
alleging that the Department of Building and Safety erred or abused its discretion in
issuing Building Permit Nos. 14010-30000-03562, 14020-30000-02880, 14030-30000-
06992, and 15020-30000-00272, which relate to the construction of a new hillside
residence. On July 30, 2015, the Department of Building and Safety rendered a written
determination that it did not err or abuse its discretion in issuing the above-referenced

permits.
Building Permit No. 15020-30000-00272 — On April 29, 2015, the Department of

Building and Safety issued a building permit for temporary shoring in conjunction with a
new single-family dwelling with attached garage.

Building Permit No. 14010-30000-03562 — On April 29, 2015, the Department of
Building and Safety issued a building permit for a new single-family dwelling with an

attached garage.
Building Permit No. 14020-30000-02880 — On April 29, 2015, the Department of
Building and Safety issued a building permit for new retaining walls in conjunction with
a new single-family dwelling.
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Building Permit No. 14030-30000-06992 — On April 29, 2015, the Department of
Building and Safety issued a building permit for grading in conjunction with a new
single-family dwelling with attached garage, new retaining wall, and new pool and spa

Document No. 82-935998 — On September 15, 1982, an individual quick-claim deed
was recorded with the Los Angeles County Recorder’s Office to establish a 2J-foot
wide easement located at the northwest portion of the property.

STATUTORY PROVISIONS OF AUTHORITY

Section 12.26-A of the Los Angeles Municipal Code addresses the functions of the
Department of Building and Safety and provides in part: "The Department is granted
the power to enforce the zoning ordinances of the City."

Section 12.26-K of the Los Angeles Municipal Code provides in part, "The Director of
Planning shall have the power and duty to investigate and make determination upon
appeals where it is alleged there is error or abuse of discretion in any order,
interpretation, requirement, determination or action made by the Department of
Building and Safety in the enforcement or administration of Chapter | of this Code and

other land use ordinances in site-specific cases...”

ZONING CODE PROVISIONS

The applicable Los Angeles Municipal Code (LAMC) sections relative to this matter are as
follows:

SEC. 18.10. BUILDING PERMITS.

No building permits shall be issued for the erection of buildings on lots or building sites
which are contiguous or adjacent to private streets or private road easements unless
the following requirements have been met. (Amended by Ord. No. 109,695, Eff.

8/23/57.)

(a) That the “Private Street Map” shall have been duly approved and written findings
made as to the conditions of approval thereof. (Amended by Ord. No. 126,468, Eff.
3/1/64.)

(b) That the Director shall certify to the Department of Building and Safety that the

conditions, if any, required by said written findings have been fulfilled in a satisfactory
manner and that a permit may be issued. (Amended by Ord. No. 109,695, Eff

8/23/57.)
SEC. 18.01. DEFINITIONS.

“Private road easement” shall mean a parcel of land not dedicated as a public street,
over which a private easement for road purposes is proposed to be or has been
granted to the owners of property contiguous or adjacent thereto which intersects or
connects with a public street, or a private street, in each instance the instrument
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creating such easement shall be or shall have been duly recorded or filed in the Office
of the County Recorder of Los Angeles County. (Amended by Ord. No. 122,064, Eff.

6/14/62.)
SEC. 18.00. SCOPE,

C. When a developed residential lot or building site has its access driveway located
within a private road easement and the dwelling and access driveway existed prior to
September 6, 1961, said private road easement shall be deemed to have been
approved in accordance with the provisions of this article and may be continued.
Further, on such lot or building site additions and alterations may be made to such
dwelling, and accessory buildings may be erected on said lot if no additional dwelling

units or guest rooms are created.

SEC. 12.21-C.10. Single-Family Zone Hillside Area Development Standards.

(b) Maximum Residential Floor Area. The maximum Residential Floor Area contained
in all Buildings and Accessory Buildings shall not exceed the sum of the square
footage of each Slope Band multiplied by the corresponding Floor Area Ratio (FAR) for
the zone of the Lot, as outlined in Table 12.21 C.10-2a. This formula can be found in
Table 12.21 C.10-2b, where “A” is the area of the Lot within each Slope Band, “FAR” is
the FAR of the corresponding Slope Band, and “RFA” is the sum of the Residential

Floor Area of each Slope Band.

SEC. 12.03. DEFINITIONS.

FLOOR AREA, RESIDENTIAL. (Amended by Ord. No. 181,624, Eff. 5/9/11.) The
area in square feet confined within the exterior walls of a Building or Accessory
Building on a Lot in an RA, RE, RS, or R1 Zone. Any floor or portion of a floor with a
ceiling height greater than 14 feet shall count as twice the square footage of that area.
The area of stairways and elevator shafts shall only be counted once regardiess of
ceiling height. Area of an attic or portion of an attic with a ceiling height of more than
seven feet shall be included in the Floor Area calculation.

Except that the following areas shall not be counted ...

6. Basements ... For Lots located in the Hillside Area, a Basement when the
Elevation of the upper surface of the floor or roof above the Basement does not
exceed 3 feet in height at any point above the finished or natural Grade, whichever is
lower, for at least 60% of the perimeter length of the exterior Basement walls.

DEPARTMENT OF BUILDING AND SAFETY'S ACTIONS

On June 17, 2015, the Department of Building and Safety issued a written reportin response
to an appeal filed by Randall Guy Whitten and James Samatas which concluded that the
Department of Building and Safety did not err or abuse its discretion in issuing Building Permit
Nos. "4010-30000-03562, 14020-30000-02880, 14030-30000-06992, and 15020-30000-
00272 The Department of Building and Safety's report is included below. It references
exhibits attached to the report which are attached to the case file.
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REPORT ON APPEAL FROM LADBS DETERMINATION TO THE DIRECTOR OF
PLANNING PURSUANT TO LAMC, §12.26 K (Ordinance No. 175.428)

REPORT NO. DBS-15005-DCP

JOB ADDRESS: 1410 North Tanager Way  Date of Report: June 23, 2015

ZONE: RE15-1-H Effective Date of Determination: July 30 2015
C.D.: 4 (Councilmember Tom LaBonge) Deadline to Appeal to DCP: August 18 2015
PLANNING AREA: Hollywood Appeal Fee: 500.00

APPEAL:

Determine that the Department of Building and Safety (‘LADBS”) erred or abused its
discretion in issuing the subject permits listed below for the following reasons: 1) No "Private
Street Map" process has been undertaken per section 18.10 of LAMC, prior to issuance of the
permit and 2) The project artificially lengthens the basement perimeter to "exempt" 6,600 sf
area from the allowable residential floor area, which violates the intent of Baseline Hillside

Ordinance (Section 12.21 C10).

EXHIBITS:

EXHIBIT A: City of Los Angeles Department of City Planning ("DCP") Parcel Profile

Report
for 1410 Tanager Way, APN# 5561024007.

EXHIBIT B: City of Los Angeles Department of City Planning ("DCP") Parcel Profile keport
for "Land-locked" lot, APN# 5561024016 (address not known)

EXHIBIT C: City of Los Angeles Department of City Planning ("Den Parcel Profile Report
for 8821 W. Collingwood Drive, APN# 5560038005.

EXHIBIT D: Lot Cut information for “Land-Locked" lot and 8821 Collingwood Drive.
Reference # 2174

EXHIBIT E: Building Permit No. 14010-30000-03562 for "New single family dwelling with
attached garage.”

EXHIBIT F. Building Permit No. 14020-30000-02880 for "New retaining walls.”

EXHIBIT G: Building Permit No. 14030-30000-07966 for "Site grading for new single
family dwelling with attached garage, new retaining wall, and new pool &nd

L1

spa.

EXHIBIT H: Building Permit No, 15020-30000-00272 for "Temporary shoring for (N) SFD
with attached garage."
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EXHIBIT I Copy of Sheet A203 showing the Basement Plan
APPENDIX  Appeal package submitted by petitioner.

OVERVIEW:

The site is located in the Hollywood Community Plan area. The site is zoned RE1 5-1-H, and it
is currently developed with a 2-story Single Family Dwelling with attached garage (Exhibit A).
The applicant has proposed to demolish the existing dwelling and construct a new 2-story
Single Family Dwelling with attached garage, with related retaining wall, grading and shoring

work.

The appellant claims that LADBS approved the plans in error because the applicant did not
obtain an approval for the "Private Street Map" process from the Department of City Planning
prior to issuance of the permits. Further, the project does not comply with the intent of the
Baseline Hillside Ordinance because the project artificially lengthens the basement perimeter
so that the basement floor area of 6,600 square feet can be exempt from the allowable

residential floor area (RFA).

The appeal was filed pursuant to City of Los Angeles Municipal Code ("LAMC") Section
1228K which gives the Director of Planning the power and duty to investigate and make a
decision upon appeals from determinations of LADBS where it is alleged there is error or
abuse of discretion in any order, interpretation, requirement, determination or action made by
LADBS in the enforcement or administration of land use ordinances in site-specific cases.

HISTORY:

On February 22, 1972, the lot located at 8821 W. Collingwood Drive was subdivided
and is shown by the Bureau of Engineering record under Reference No. PER-2174.
However, the subdivision of the lot was not approved by the Department of City
Planning. Therefore, the lot cut is considered invalid and "Land-Locked" lot created by

this subdivision cannot be developed.

* On September 15, 1982, an individual quick-claim deed was recorded under
Document No. 82-935998 with Los Angeles County Recorder's Office to establish a 20'
wide easement at the north-west portion of 1410 Tanager Way.

The following is chronology for Building Permit Nos. 14010-30000-03562, 14020-
30000-02880, 14030-30000-06992:

- On November 6, 2014, the plans were submitted to LADBS

- On November 20, 2014, the project was assigned to an engineer for plan

check.
- On November 24, 2014, the plans were checked and corrections were iIssued.

- After several verification appointments, on April 29, 2015, the plans were
approved and permits were issued.

The following is chronology for Building Permit No. 15020-30000-00272:
- On February 4, 2015, the plans were submitted to LADBS.
- On February 25, 2015, the plans were assigned to engineer for plan check.
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- On March 2, 2015, the plans were checked and corrections were issu2d.
- After several verification appointments, on April 29, 2015, the plans wzre

approved and permit was issued.

- OnJune 17, 2015 the subject appeal was filed.

DISCUSSION:

The following is a summary of the land use issues identified in the petitioner's appeal
(Appendix), along with corresponding responses from LADBS:

« ~  Issue No. 1:

The permits should not have been issued since no "Private Street Map" process has been
undertaken per section 18.10 of LAMC, prior to issuance of the permit.

. LADBS Response:

Per Los Angeles Municipal Code Section 18.00 C:

When a developed residential lot or building site has its access driveway located within
a private road easement and the dwelling and access driveway existed prior to
September 6, 1961, said private road easement shall be deemed to have been
approved in accordance with the provisions of this article and may be continued.
Further, on such lot or building site additions and alterations may be made to such
dwelling, and accessory buildings may be erected on said lot if no additional dwelling

units or guest rooms are created.

The subject easement is not deemed to be approved Private Street since the easement was
recorded after September 6, 1961 and the benefiting neighboring lot is not developec.

Per Los Angeles Municipal Code Section 18.10, in part:

No building permits shall be issued for the erection of buildings on lots or building sites
which are contiguous or adjacent to private streets or private road easements unless
the following requirements have been met, (Amended by Ord. No. 109,695, Eff

8/23/57.)

(a) That the "Private Street Map" shall have been duly approved and written findings
made as to the conditions of approval thereof ...

Los Angeles Municipal Code Section 18.10 does not apply to the subject project since the
easement is not a private street or a private road easement that is deemed to be approved
Private Street. When the easement shown on document No. 82-935998 was recorded on
September 15, 1982, Los Angeles Zoning and Planning Code contained requirements and
procedures for applying for a private street approval, which was never followed and approved.
Therefore, the easement cannot be considered a private street or private road easement.
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Moreover, On February 22, 1972, the lot located at 8821 W. Collingwood Drive was
subdivided and is shown by the Bureau of Engineering record under Reference No. PER-
2174. However, the subdivision of the lot was not approved by the Department of City
Planning. Therefore, the lot cut is considered invalid and the "Land- Locked" lot created by
this subdivision cannot be developed. Therefore, the project site at 1410 Tanager Way is not

subject to any "Land-locked lot" restrictions.

° Issue No. 2:

The project artificially lengthens the basement perimeter to "exempt" 6,600 sq. ft. of floor area
from the allowable residential floor area, which violates the intent, of Baseline Hillside

Ordinance
(Los Angeles Municipal Code Section 12.21 C10).

¢ LADBS Response:

Per Los Angeles Municipal Code Section 12.03,

FLOOR AREA, RESIDENTIAL. (Amended by Ord. No. 181,624, Eff. 5/9/11.) The area in
square feet confined within the exterior walls of a Building or Accessory Building on a Lot in

an RA, RE, RS, or R1 Zone ...
Except that the following areas shall not be counted:

6. Basements. ...For Lots located in the Hillside Area, a Basement when the Elevation of the
upper surface of the floor or roof above the Basement does not exceed 3 feet in height at any
point above the finished or natural Grade, whichever is lower, for at least. 60% of the

perimeter length of the exterior Basement walls.

Los Angeles Municipal Code does not dictate how a basement should be designed nor does
the code require that basement walls shall be built in a straight line. Therefore, when LADBS
plan checked the project, the plan check engineer measured the perimeter of the basement
using normally accepted definition of a perimeter. The approved plan shows that the
basement of the project complies with the criteria which exempts the basement floor area
from the total Residential Floor Area. (See exhibit 1) Therefore, the project complies with

Baseline Hillside Ordinance and Section 12.21 C 10.

CONCLUSION:

LADBS did not err or abuse its discretion in issuing Building Permit Nos. 14014-30000-01441,
14020-30000-02880, 14030-30000-07966, and 15020-30000-00272.

APPEAL TO THE DIRECTOR OF PLANNING

An appeal of the Department of Building and Safety’s action was filed by appellants Randall
Guy Whitten and James Samatas to the Director of Planning pursuant to the provisions of
Section 12.26-K of the Municipal Code, as to whether the Department of Building and Safety
erred or abused its discretion in its issuance of permit Nos. 14010-30000-03562, 14020-

30000-02880, 14030-30000-06992, and 15020-30000-00272.
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APPELLANTS’ POINTS

The following points were included in the appeal to the Director of Planning:

The project developer recently demolished a 2,368 square-foot, single-family home on the

subject property and has started the shoring and grading work for a 12,005 square-foct new
home. The developer has elected at its risk to proceed with construction during the pendency

of this appeal.

1.

The Building Permits Must Be Invalidated Because The Director Did Not Approve a
Private Street Map -

The property is encumbered by a private road easement (the "Easement’) that is 20 feet
wide adjacent to North Tanager Way and widens to 30 feet. The easement was granted
in an Individual Quitclaim Deed that was recorded in 1982. The purpose of the
easement is to provide vehicular and related pedestrian access to a large, undeveioped
parcel of land in the canyon that surrounds the subject property. R. Guy Whitten, one of
the appellants, owns the property; the easement provides the sole means of vehicular

access to the Whitten property.

James Samatas, the other appellant, owns a developed parcel located at 1424 North
Tanager Way that is adjacent to, and to the northwest of, the subject property. The
easement area separates his property from the subject property.

The Department of Building and Safety erred or abused its discretion in its issuance of
permits for the new home on the subject property because Section 18.00-18.12
provides that no building permits shall be issued for the erection of buildings on lots or
building sites which are contiguous or adjacent to private streets or private road
easements unless (a) a “Private Street Map” shall have been duly and (b) that the
Director shall certify to the Department of Building and Safety that the conditions, /f any,
required by said written findings have been fulfilled in a satisfactory manner.

The Easement is a private road easement that is located on the subject property and
adjacent to, and part of, the development site for the new home. The developer did not
apply for, and the Director has not approved, a private street map with respect ‘o the

Easement.

The Residential Floor Area of the New Home Exceeds the Maximum Residential Floor
Area Allowed Under the LAMC .

a. The Basement Floor Area Should Not Have Been Excluded From the Calculation
of the New Home's Residential Floor Area

The current definition of “residential floor area” in Section 12.03 of the Munricipal
Code, which was established by the Baseline Hillside Ordinance, excludes the
floor area of a basement where the “Elevation of the upper surface of the floor or
roof above the Basement does not exceed 3 feet in height at any point above the
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finished or natural grade, whichever is lower, for at least 0% of the perimeter
length of the exterior basement walls.”

The residential floor area for the new home exceeds the maximum residential floor
area permitted because the approximately 6,800 square feet of floor area in the
basement should not have been excluded from the calculation of residential fioor

area.

First, the basement perimeter wall was artificially lengthened to increase the
percentage of wall considered to be below-grade to exactly 60 percent. Second,
the developer improperly used the finished grade, instead of the lower natural
grade, of a portion of the subject property to determine that the basement floor
area should be excluded from the calculation of the new home’s residential floor

area.

b. The Residential Floor Area of the Portion of the New Home Above the Basement
Also Substantially Exceeds the Residential Floor Area

The developer overstated the maximum residential floor area permitted on the
subject property by assuming a flat grade below the prior home, when in fact the
slope under the prior home is quite steep. As a result, the floor area of the portion
of the new home above the basement exceeds the maximum allowed residential

floor area by more than 700 feet.

PUBLIC HEARING:

A Notice of Public Hearing was sent to nearby property owners and/or occupants residing
near the subject site on November 6, 2015, for which an application, as described below, had
been filed with the Department of City Planning. All interested persons are invited to attend
the public hearing at which they could listen, ask questions, or present testimony regarding

the project.

The hearing was held by Associate Zoning Administrator Jack Chiang under Case No. DIR-
2015-3031(BSA) on December 3, 2015, at approximately 10:00 a.m. in Los Angeles City Hall,
200 North Spring Street, Room 1020, Los Angeles, CA 90012.

y from affected and/or interested persons

The purpose of the hearing was to obtain testimon
pened to public testimony and

regarding the project. After a review of the file the matter was o
the following points were considered:

Appellant’s representatives, legal counsel Jack Rubens, and development expert Ann Gray

testified and provided the following comments:

There are four points to be made on this appeal that the Department of Building and
Safety erred in issuing permits for the construction of a new house at 1410 North
Tanager Way.

First — per Code Section 18.10, no building permit shall be issued for the erection of
buildings on lots or building sites which are contiguous or adjacent to private streets or
private road easements unless a “Private Street Map” has been approved.

@
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Second - the applicant’s lot has an easement granted to an abutting parcel of land
This easement is not a private street or a private road easement per Section 18.00.
therefore it requires a private street action to satisfy the requirement stipulated by
18.10.

Third — the new house is constructed on top of the previous house. Per the Baseline
Hillside Ordinance, the project is required to submit a slope band analysis map and
calculation to show the maximum residential floor area square footage. There is no
explanation on how the slope band analysis survey was done. As it stands, the slope
band analysis map was prepared incorrectly because it showed the area underneath
the house as flat, when in fact the area in question is a steep slope. This fact was
verified when the existing house was demolished and much of the area underneath the
house is exposed and the slope area can be seen now. When this slope area
underneath the house is counted towards the residential floor area calculation, the
current floor area approved by the Department of Building and Safety exceeds the
maximum floor area permitted by about 800 square feet.

Fourth — the applicant has intentionally circumvented the City's Code to design a
basement bigger than what the Code intends. The perimeter of the wall and the
natural grade of the site were manipulated in order to beat the regulation and gain
extra square footage. No portion of the northwestern basement wall should have been
included in determining whether the basement requirement was met.

Lastly — the project site is located in the fire hazard area. The abutting property is in a
canyon without improved roadway access. If the easement roadway is not approved
and improved to a standard satisfactory to the Fire Department, it will jeopardize the
life and safety of the community in an event of fire. Johnny Mathis’s house was
located very close to this project site on the other side of the canyon. His house
burned down because of inadequate access for the Fire Department to reach the

house.

Applicant's legal counsel, Benjamin Resnik, provided the following comments:

We reviewed the letter and arguments submitted by the appellant's legal counsel and
concluded that the basis for the appeal contains many errors.

The appeal should be a Code Section 12.26-K appeal regarding planning issues and
not fire safety, which resides within the jurisdiction of the Department of Building and
Safety.

Appellant’s argument on the private street action requirement is wrong because the
property in question is a legal lot and it has a public street frontage. {tdoes notneeda
private street; the abutting property is the parcel that needs the private street action
Appellant's interpretation of 18.00 is incorrect.

Appellant's argument on slope band analysis is wrong because the regulation allows
the applicant to include existing features of the site into the slope band analysis map.
Department of Building and Safety plan check found no error on the slope band
analysis survey.

This hearing is not a de novo hearing and issues not raised in the previous &ppeal

cannot be considered in the subsequent appeal. Appellant did not bring up the slope
band analysis survey issue to the Department of Building and Safety and it should be

barred from this hearing.
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e Appellant's allegation that applicant intentionally designed an unusually meandering
and long basement wall to create a big basement and further increase the residential
floor area is wrong. The basement design is out of necessity, and the regulation does

not prohibit turning walls.
& The design of the house passed plan check, and it is a plan check issue and not a

zoning issue. The appellant is demanding planners to be super plan checkers on
issues that have no relevance.

Russel Holtse, the designer of the project, provided the following comments:

® The slope band analysis was prepared by a licensed sufveyor; it was reviewed by the

City and approved by the City.

No Code stipulates how one should design the basement wall. A part of the basement
will be used as a wine room and a mechanical room.

8 He met the plan check engineer in five verification meetings.

o Section cut drawing shows the basement is complying with the Code.

Jason Sommers, a representative of the applicant, provided the following comments:

e The project was designed to protect the view shed.

The new house can be built taller.

The owner of the canyon property (the Whitten Property) withdrew his appeal.

o The submitted slope band analysis is very consistent with other slope band analyses
prepared since 2011.

The existing house foot print occupies 35% of the lot and it is flat,

The 60740 basement design criteria listed in the Code is very clear.

L ]

@

Craig Fry, a representative of the applicant, provided the following comments:

He is a City of Los Angeles retired fire marshal. He was the assigned fire chief in the

district that oversees the project property.
. Johnny Mathis’s house was beyond the six minute response time.

o The project must be reviewed by the Fire Department.

13

Romean James, the construction manager of the project and representing the applicant,
provided the following comments:

e The applicant communicated with the neighbors before construction.
© We observe the construction hours so the project does not become a nuisance.

Rebuttal

Appeliant:

e All issues raised in this appeal are all planning matters and shall be considered by

Planning Department.
e The project requires a private street action per Section 18.10.
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. The assumption that slope band analysis considers the land under the house is flat is
just a wrong practice.
° Much of the information was not available to the appellant at the time of filing of an

appeal to the Department of Building and Safety. New evidence relevant to the appeal

should be considered.
° The design of the basement is to circumvent the Code and further maximize the

residential floor area.

Applicant:

e The easement is to serve the adjacent property and not the subject project lot.

The basement is designed according to the Code.
The Director shall not consider any new argument including slope band analysis.

At the closing of the public hearing, the Zoning Administrator commented that based on the
testimony provided he would check on the policy on slope band analysis requirements, 12.26-
K procedures on consideration of new evidence submitted, and review Section 18 00 on the
private street action requirement. The case was taken under advisement for further review.

Correspondence

September 15, 2015 — R.G. Whitten, Tri-Vestco

The applicant submitted an email written by Mr. Whitten, who is the owner of the abutting
parcel of land and the grantee of an ingress and egress easement located on the applicant’s
property. Mr. Whitten was one of the appellants in the LADBS appeal. In this email, Mr.
Whitten indicated that he is not to move forward via legal filings and appeals (to the Planning

Director).

November 25, 2015 - Jack H. Rubens, representing the appellant

On behalf of the appellant, Mr. Rubens stated three points in his letter. First — Sections 18.00
to 18.12 of the Code provide that no building permit shall be issued for the erection of a
building on a lot or building site that is contiguous or adjacent to a private roadway easement
unless and until a private street map has been approved by the Director of Planning. The
project site contains an easement for egress and ingress purposes for an adjacent parcel of
land which has not been approved as a private street. Second — The current definition of
“residential floor area” in Section 12.03 of the Code excludes the floor area of basement
where the “elevation of the upper surface of the floor or roof above the basement does not
exceed 3 feet in height at any point above the finished or natural grade, whichever is lower,
for at least 60% of the perimeter length of the exterior basement walls.” The basement wall
was artificially lengthened to increase the percentage of wall considered to be below-grade to
exactly 60%, and the developer improperly used the finished grade to exclude basement floor
area from the calculation of the actual residential floor area. Third — The residential floor area
above the basement is also overstated as the slope band analysis survey assumes a flat
grade below the prior home when in fact the slope under the prior home is quite steep

Therefore, the Department of Building and Safety erred and all building permits shall be

revoked.
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December 2, 2015 — Benjamin M. Reznik, representing the applicant

Mr. Reznik, representing the applicant, stated in his letter responding to the appeal that the
appeal is without merit due to the following reasons: First — The building permits were issued
ministerially, and therefore did not require any environment review under CEQA. Appellant
contends that LADBS erred because it lacked the legal authority to issue the building permits
prior to environmental review. A single family home project constructed without any
discretionary approval is not subject to CEQA. Second —~ The proposed single family home
does not exceed the maximum allowed Residential Floor Area (RFA) permitted under the
LAMC. There is nothing in the LAMC which supports that the perimeter of the basement was
improperly designed. LADBS also explained in its report that the basement square footage is
exempted for the RFA calculation. A slope band analysis survey includes existing features of
the site including foundation and graded pad which are all flat. Appellant failed to raise issues
regarding the application of finished grade versus natural grade in LADBS's determination of
basement RFA, and that the slope band analysis included an inaccurate slope band under the
prior home. These two issues were not before the LADBS appeal and shall not be a part of
this appeal to the Director of Planning. Third — As the property is a pre-existing legal lot and
abuts a public street, the processing of a "Private Street Map” was not required before the
issuance of the Building Permits. As noted by LADBS in its report, the entirety of Sections
18.10 - 18.12 of the Code is inapplicable since the easement at issue is not a private road

easement. Therefore, the appeal shall be denied.

December 29, 2015 - Jack H. Rubens, representing the appellant

In responding to the testimony at the December 3, 2016 hearing, Mr. Rubens submitted a
follow-up letter contesting the applicant’s arguments. Mr. Ruben reiterates his reasoning on
the private street action requirement because if the existing roadway easement were
approved by the Director of Planning, the new house under construction will need to observe
a setback of a least seven feet from the easement area. The existing easement is granted for
ingress and egress proposes which makes it a clear private roadway easement that needs a
Director’s action. A deemed to be approved private street status also does not apply to the
said easement as it did not exist prior to September 6, 1961, thus it needs a private street
action He urges the Director to follow and comply with the straightforward language in
Section 18.10. The RFA of the house above the basement exceeds the maximum allowed
RFA as the slope band analysis was prepared incorrectly. Ms. Ann Gray, the development
expert for the appellant, reviewed the structural plans of the prior home and determined that
less than flat land exists under the previous house. Based on a refined slope band analysis,
the new house exceeds permitted residentially floor area by about 851 square feet. The
applicant’s representatives did not make any substantive arguments or provide evidence to
the unlawful slope band analysis that the applicant submitted. Slope band analyses prepared
for the City do not all assume that land under existing or demolished homes is flat when it is
not. Applicant’s procedural claim is also meritless as Section 12.26-K reflects that any party
aggrieved by any action of LADBS can raise any issue at any appeal phase. The appellant
also could not raise this issue as the City did not release the construction plans of the new

house to the appellant for review.



CASE NO. DIR 2015-3031(BSA) PAGE 15

January 12. 2016 — Benjamin M. Reznik, representing the applicant

In responding to testimony from the December 3, 2015 hearing, and Mr Rubens’ letter dated
December 29, 2015, Mr. Reznik submitted a follow-up letter contesting appellant's arguments
Mr. Reznik reiterates that the appellant provided no support for his contention that Section
18.10 restricts the issuance of building permits to a property that is already serviced by
existing public streets. Article 8 is inapplicable because the easement atissue is not a private
road easement and this project does not involive the platting or division of land. LADBS also
did not err in performing the slope band analysis for determining the maximum RFA allowed
on the property as appellant’s interpretation of the slope band analysis is inconsistent with the
Code and the well-defined methodologies properly utilized by LADBS and licensed surveyors.
Per Section 12.21-C10(b)(1) surveyors include a site’s existing structures as part of the site’s
existing topography, including both natural and artificial features. The floor and foundartion of
the (prior) home was flat, and thus the slope of the home was shown as flat on the map. The
appellant has failed to meet his burden of providing substantial evidence to support a
conclusion that LADBS erred or abused its discretion in issuing the building permits

January 13, 2016 - Jack H. Rubens, representing the appellant

Mr. Rubens submitted an email responding to Mr. Reznik's January 12, 2016 letter, in which
he stated that applicant’s letter consists of rhetoric and personal attacks without credible
evidence to applicant’s arguments. One other neighbor who lives at 1415 North Tanager
Way is also opposing this project. Mr. Reznik also ignores the evidence provided that the
land underneath the prior home was a steep slope, and further ignores that the private street
map process clearly applies to the 1982 easement. No trespass of applicant’s property has
occurred and the appellant is not the party engaging in a self-interested interpretation of the

Code.
DISCUSSION

Pursuant to Section 12.26-K of the Los Angeles Municipal Code, the Director of Planning shall
have the power and duty to investigate and make a decision upon appeals from the
determinations of the Department of Building and Safety where it is alleged there is error or
abuse of discretion in any order, interpretation, requirement, determination or action made by
the Department of Building and Safety in the enforcement or administration of Chapter | of
this Code and other land use ordinances on site-specific cases. In this instance, the Director
of Planning’s action is limited to determining whether the Department of Building and Safety
erred or abused its discretion in the issuance of permits to allow for the development of a
single-family dwelling with garage, retaining walls, and grading. The appeal targets the
Department of Building and Safety’s issuance of Building Permit Nos. 14010-30000-03562,
14020-30000-02880, 14030-30000-06992, and 15020-30000-00272 relating to the

construction of a hillside residence.
The Building Permits Must Be Invalidated Because the Director Did Not Approve a Private

Street Map

Article 8, Private Street Regulations, Code Sections 18.00 to 18.12, addresses private street
action requirements. The appellant contends that the Department of Building and Safety
issued the permits in error because based on the following straightforward language of
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Section 18 10, a private street action must be approved by the Director of Planning prior to
the issuance of building permits:

Sec. 18.10. Building Permits states:

“No building permits shall be issued for the erection of buildings on lots or building
sites which are contiguous or adjacent to private streets or private road easements

unless the following requirement have been met.

(a) That the “Private Street Map” shall have been duly approved and written
findings made as to the conditions of approval thereof,

(b)  That the Director shall certify to the Department of Building and Safety
that the conditions, if any, required by said written findings have been
fulfilled in a satisfactory manner and that a permit may be issued. *

The subject property located at 1410 North Tanager Way contains an easement granted to an
abutting parcel of land (Whitten property) for ingress and egress purposes. According to the
appellant, this easement meets the definition of a private road easement, and only
compliance with Section 18.10 by obtaining a private street map would satisfy the building

permit requirement.

Inits June 17, 2015, determination regarding the issuance of the four permits, the Department
of Building and Safety responded that the Department did not err or abuse its discretion on
the private street matter, as the subject easement is not a Deemed To Be Approved Private
Street per Section 18.10-C since the easement was recorded after September 6, 1961, and
the benefiting adjacent lot is not developed. Section 18.10 is also inapplicable since the
easement is not a private street or a private road easement because after its grant execution,
the Whitten property owner never filed for a private street action. Further, the lot located at
8821 West Collingwood Drive was subdivided on February 22, 1972 as shown in the Bureau
of Engineering records under Reference No. Per-2172. The Planning Department
disapproved the subdivision, which resulted in an invalid lot cut and a land-locked parcel
(Whitten property). The project site at 1410 Tanager Way is not subject to any “land-locked”

parcel restrictions.

in the appeal to the Director of Planning, much of the debate on the private street action issue
focuses on whether Article 8 is applicable to the construction of the new house located at
1410 North Tanager Way. To make a determination on this matter, the “lot” as defined in
Section 12.03, the Definitions section of the Code, must be discussed. The definition of a “lot”

Is as follows;

"LOT. A parcel of land occupied or to be occupied by a use, building or unit group of
buildings and accessory buildings and uses, together with the yards, open spaces, lot
width and lot area as are required by this chapter and fronting for a distance of at least
20 feet upon a street as defined here, or upon a private street as defined in Article 8 of
this chapter. The width of an access-strip portion of a lot shall not be less than 20 feet
at any point. In a residential planned development or an approved small lot
subdivision a lot need have only the street frontage or access as is provided on the
recorded subdivision tract or parcel map for the development.”
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As explained in the definition of a “lot”, a legal lot must have a street access. In this case, the
applicant’s lot was created legally by a Tract Map, Tract No. 19228, Map-Book 652-34/36,
designated as Lot No. 11. No illegal lot-cut was created from the applicant’s lot, and 't has
legal public street frontage and access off Tanager Way. As authorized by the City's
regulations, this is a legal building lot for which a building permit can be issued by the

Department of Building and Safety.

However, not all parcels of land in the City are created by a subdivision or a parcel map
process enumerated in Article 7, Sections 17.00 and 17.50. Many hillside parcels are created
by legal and illegal grant deeds among private property owners without the City’s review.
These private land splits are referred to as the “lot-cut” process, which results in parcels of
land that do not meet the definition of a “lot”. In this case, the “Whitten"” property owned by Mr.
Randall Guy Whitten was created illegally without an access recognized and approved by the
City. For instances like these, the definition of a Lot in Section 12.03 includes a phrase “or
upon a private street as defined in Article 8 of this chapter” to provide an alternative means for
a deeded parcel to gain access rights and further apply for building permits.

As indicated, the City established Article 8 to provide a resolution process for creating private
street access and frontage for landlocked parcels in order for property owners to render their
land buildable. Article 8's procedures and its authority clearly aim at parcels and potential
building sites that do not have frontages. Once the landlocked parcel is approved with a City
recognized access right, a property owner is able to obtain building permits to erect

structures.

The “Whitten” property was created by a deed cut in 1972 from its master lot, Parcel B of
Parcel Map No. 1051 in Book 12-85, resulting in an “Arb 1" number on the City's legal
description record. The same deed cut also resulted in another piece of parcel, labeled as the
“Arb 2” piece of Parcel B of Parcel Map No. 1051 in Book 12-85. The Arb 2 piece is owned by
8821 Collingwood Drive, LLC. A proper Parcel Map application process with designs
complying with the City’s requirements would have addressed the division of Parcel B and the
access to the “Whitten” property, but the Map process never prevailed. A subsequent remedy
to render the Arb 1 piece of the Parcel B, “Whitten” property buildable is the application of a
private street action prescribed in Article 8 as cited in the definition of a lot per Section 12.03.

The process enumerated in Article 8 has everything to do with the development of the
“Whitten” property and has absolutely no bearing on the applicant’'s current new house
project, its building permits, or any other development on the applicant’s property as long as it
respects the easement granted to the “Whitten” property as shown on the recorded quitclaim
deed, Document No. 82-935998. Further, Mr. Randall Whitten also owns the property located
just north of the applicant's property, at 8918 West Thrasher Avenue. Aerial photos show that
improvements enjoyed by 8919 West Thrasher Avenue property extend into the “Whitten”
property. A simple lot-tie affidavit would cure the lack of access problem of the “Whitten”
property and provide a legal status to it, without the involvement of the Article 8 process.

though the property would become a part of 8919 West Thrasher Avenue

The Appellant has filed this appeal arguing on the grounds that Article 8 is applicable;
therefore, the scope of Article 8 shall be considered. Let us first review Sections 18.00-8 and
18.00-C. Section 18.00-B stipulates that this article shall not apply toa recorded subdivision
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map as Article 7 would address the access issue of lots in a recorded subdivision and the
design requirements of a lot for development. Section 18.00-C pertains to properties that (M
contain existing buildings with proof of building permits or similar documentation and (2) must
have already taken access off an existing private roadway easement; these two criteria must
occur prior to September 6, 1961, to satisfy a deemed to be approved street status. It is clear
that both Sections 18.00-B and 18.00-C are irrelevant to this appeal because both Sections
are exemption clauses relieving lots, parcels and building sites from having to comply with
Article 8 requirements. Section 18.00-B relieves the applicant’s property from filing a private
street because the property was created by a tract map with a public street access, and
Section 18.00-C also does not apply to the applicant’s current new house project as the
applicant’s property does not take an access driveway located within a private road easement.

Additionally, Section 18.00-A provides the following:

“The purpose of this article is to prescribe rules and regulations governing the platting
and division of land as lots or building sties which are contiguous or adjacent to private
road easement; to provide for the filing and approval of Private Street Map; to provide
for the approval of private road easements as private streets;

to provide for the naming of private streets; and to require that lots or building sites
which are contiguous or adjacent to private streets conforms to the minimum

requirements of this chapter before permits may be issued.”

There are three clauses enumerated in Section 18.00-A. The first clause is for the Article to
serve new division of land to assure that new lots, parcels, or building sites are created with
legal access by way of private roadways when public street access is not available. The
second clause is for the Article to provide the procedure of filing for a private street application
and the process of granting the decision of such application. The third clause is to authorize
Article 8 to act and provide decisions for private street actions and the naming of private
streets. The third clause of Section 18.00-A also requires lots or building sites which are
contiguous or adjacent to private streets to conform to Article 8 for the issuance of the permit.
This last requirement relates to Section 18.10 — Building Permits, which requires that all lots
“contiguous or adjacent to private streets” file for a “Private Street Map” if property owners are
to develop their properties. The intent of the last portion of the third clause of Sections 18.00-
A and 18.10 are aimed at landlocked parcels that are “contiguous or adjacent to private
streets” to undergo private street actions in obtaining building permits. Section 18.10 is not
intended to subject legal and buildable lots to private street actions for developments pera
narrow interpretation and the straightforward read of the phrase “contiguous or adjacent to
private streets”. A lot that has a public street frontage and access is excluded from complying
with Section 18.10. Although Sections 18.00-A and Section 18.10 did not express the
obvious language that lots already having public street access are excluded, the intent of

Code i1s extremely clear.

In addition, per Section 18.02(a) — under Duties of Director, it states, “That there exists
adeguate and safe vehicular access to the property from a public street over a private street
for police. fire, sanitation and public service vehicles.” So the Director’s responsibility is to see
that projects under Article 8 applications shall provide their private street access via public
streets. If the applicant were to apply for a private street action, his property at 1410 Tanager
Way would be project property. In this situation, the applicant’s lot already has a superior and
direct access off the public street on Tanager Way, and it does need not to provide its
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svehicular access to the property from a public street over a private street”. Therefore, there
is not any access issue or an access safety issue over a private street on the 1410 Tanager
Way property for the Director of Planning to review and act upon. This further proves that the

intent of Article 8 is not applicable to the project.

The Appellant’s fixation on the straightforward interpretation and enforcement of the Code
phrase requiring lots “contiguous or adjacent to private streets” to undergo private street
action for building permits is dangerous because if the City were to enforce such
straightforward meaning of Section 18.00A and 18.10, then the appellant's own property must
apply for a private street action and set aside a distance from the easement for all future
developments and the issuance of building permits as the appellant's property is also
located contiguous to the same easement that is in this appeal. No relief in Article 8 is found
to disassociate lots that are “contiguous or adjacent to private streets” but do not contain such
easement: thus the appellant would be barred from any building permit application and the
issuance of it by the City unless a private street action benefiting the Whitten Property is filed
per 18.10-K. If any property owner should file for a private street action, it shall be Mr.
Randall Whitten who owns the “Whitten” Property as the parcel only has an easement with no
City recognized access rights. The parcel does not front a public street and its easement
does not currently have an approved private street status with the City. The literal application
of Section 18.10-K is flawed, and it has no bearing on applicant’s project.

Therefore, the Board of Building and Safety Commissioners did not err on the issuance of
building permits without a private street map approved by the Planning Director.

The Residential Floor Area of the New Home Exceeds the Maximum Residential Floor Area
Allowed Under the L.A.M.C. - a. The basement floor area should not have been excluded

from the calculation of the new home's residential floor area.

The appellant contends that, in order to manipulate a Code requirement, the applicant has
lengthened the perimeter walls of the basement level so that it can achieve exactly 60 percent
of the overall perimeter wall below grade. This creates 6,800 square feet of floor area at the
basement level which should not be exempted from the overall residential floor area. In this

matter the Department of Building and Safety has reviewed the subject matter in the first levei

appeal and responded in its determination dated July 30, 2015:

“Per Los Angeles Municipal Code Section 12.03,

FLOOR AREA, RESIDENTIAL. (Amended by Ord. No. 181,624, Eff. 5/9/11.) The area
in square feet confined within the exterior walls of a Building or Accessory Building on

alotinan RA, RE, RS, or R1 Zone ...
Except that the following areas shall not be counted:

6 Basements. ... For Lots located in the Hillside Area, a Basement when the Elevation
of the upper surface of the floor or roof above the Basement does not exceed 3 feet in
height at any point above the finished or natural Grade, whichever is lower, for at least
60% of the perimeter length of the exterior Basement walls.
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Los Angeles Municipal Code does not dictate how a basement should be designed nor
does the code require that basement walls shall be built in a straight line. Therefore.
when LADBS plan checked the project, the plan check engineer measured the
perimeter of the basement using normally accepted definition of a perimeter. The
approved plan shows that the basement of the project complies with the criteria which
exempts the basement floor area from the total Residential Floor Area. (See exhibit I)
Therefore, the project complies with Baseline Hillside Ordinance and Section 12.21C

10.

The Zoning Administrator reviewed Code Section 12.03, the Definition of Floor Area
(Residential), as well as the Baseline Hillside Ordinance per Code Section 12.21-C10,(b),
Maximum Residential Floor Area, and a Baseline Hillside Ordinance “A Comprehensive
Guide” to the New Hillside Regulations published by the Department of Building and Safety on
May 9, 2011 for design and plan check purposes, and found that the basement is exempt
from the residential floor area calculation, and no language specifically regulates the footprint
design of the basement perimeter wall except how a basement should be designed in relation
to the grade of the site and the light well's visibility from public views. The Zoning
Administrator agrees with LADBS interpretation and determination. The code is clear on the
basement design requirement and no Section of the Code regulates the footprint variation of
the basement perimeter wall. No further compelling evidence has been shown and provided
that the applicant's design on the baffling of the basement perimeter wall is not out of a
necessity, or that applicant’s personal preference on a floor plan design with varied depth and
articulation violates the Code. Further, much of the perimeter wall issue is plan check work
instead of an interpretation of the Code. The Zoning Administrator finds no violation of the
Baseline Hillside Ordinance or any wrong doing on LADBS plan check process.

Therefore, the Department of Building and Safety did not err on the issuance of building
permits in determining the basement floor area is exempted from the overall residential floor

area of the new house.

The Residential Floor Area of the New Home Exceeds the Maximum Residential Floor Area
Allowed Under the L.A.M.C. - b. the residential floor area of the portion of the new home

above the basement also substantially exceeds the residential floor area.

The appellant has provided new evidence in this appeal asserting that the slope band
analysis survey map for the applicant’s new house was prepared incorrectly. The applicant
challenges such new evidence and states that it is a new issue, not heard previously by the
Department of Building and Safety Commission, and it is also against the proper appeal
procedure, which should not be raised now in a subsequent appeal. Only in a de novo
hearing can this issue be raised. In this third issue, the Zoning Administrator will determine if
the consideration of this new evidence pertaining slope band analysis is a violation of the
appeal to Planning Director per 12.26-K procedure. And, if the 12.26-K procedure is intact in
this appeal, the Zoning Administrator will determine the appropriateness and the accuracy of
the slope band analysis survey, per the requirements set forth in Section 1 2.21-C,10(b)(1),

prepared and submitted by the applicant.

In reviewing 12.26-K in its entirety, the Zoning Administrator finds that only parts of Sections
12.26-K,1 -~ Right of Appeal, 12.26-K,2 —Filing of an Appeal, 12.26-K,3 — Procedure, and
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12.26-K .4 — Decision, have relevance to the challenge on procedures of Appeals from
Building and Safety Department Determinations raised by the applicant.

Section 12.226-K, 1, the Right of Appeal, first paragraph authorizes the following

“The Director of Planning shall have the power and duty 1o investigate and make a
decision upon appeals from determinations of the Department of Building and Safety
where it is alleged there is error or abuse of discretion in any order, interpretation,
requirement, determination or action made by the Department of Building and Safety in
the enforcement or administration of Chapter | of this Code and other land use
ordinances in site-specific cases. This provision shall not apply to requests for
extensions of time to comply with any order issued by the Department of Building and
Safety. An appeal to the Director of Planning may only be made after the Department
of Building and Safety has rendered a decision in writing and provided written
justification and findings on an appeal made pursuant to Section 98.0403.2(a) of the

Code.”

As stated, the Section grants the Director of Planning the absolute power in investigating the
matter of an appeal from Building and Safety Department Determinations. The Zoning
Administrator did not find language that new issues or new evidence on the issuance of the
same permits in this appeal cannot be discussed or raised to the Planning Director. Coentrary
to the applicant’s challenge, the Director has a duty to make a full investigation to assure if the
determination made by the Department of Building and Safety is accurate or erroneous.

Section 12.26-K,2, Filing of an Appeal, states:

“The appeal shall be filed at the public counter of the Department of City Planningon a
form prescribed by the Department within 15 days after the Department of Building and
Safety has rendered a decision in writing providing justification and findings on the
issues set forth in the appeal made pursuant to Section 98.0403.2(a). The appeal to
the Director must be accompanied by a written copy of the decision of the Department
of Building and Safety, and any written copy of the underlying order, interpretation.
requirement, determination or action taken on the matter by the Department of Building
and Safety. The appellant shall set forth specifically how there was error or abuse of
discretion in the action of the Department of Building and Safety. Each appeal shall be
accompanied by a filing fee as specified in Section 19.01 B. of this Code.”

As stated, under the filing of an appeal to the Planning Director, the appellant can submit any
interpretation, requirement, determination, or action taken on the matter by the Department of
Building and Safety. Section 12.26-K,2 does not limit the appeal to the Director only to issues
or evidence presented in the first level appeal to the Building and Safety Commission. Infact,
the Code is very permissive on the submittal of material to the appeal to the Planning

Director.

Section 12.26-K,3, Procedure, states:

“Upon receipt of an appeal in the Department of City Planning, the Department shall
notify the owner of the subject property of the filing of the appeal. The Director shall
investigate the matter. The Director shall set the matter for hearing if it is likely to be
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controversial. Notice shall be by mail, shall state the time, place and purpose of the
hearing at which evidence will be taken and shall be sent to the applicant, appellant,
the Department of Building and Safety, owners of all properties abutting, across the
street or alley from, or having a common corner with the subject property, and to all
persons known to have an interest in the matter. The Department shall mail the notice -

at least 15 days prior to the hearing.”

As stated, 12.26-K,3, only stipulates the public notification of the case. The “procedure” does
not limit how the hearing should be conducted or what material can be presented in the

hearing to the Planning Director.

Section 12.26-K 4, Decision, states:

“The Director shall make his or her decision within 75 days after the expiration of the
appeal period or within an extended period mutually agreed upon in writing by the
applicant and the Director. The Director shall determine whether there was error or
abuse of discretion by the Department of Building and Safety. The Director shall place
a copy of the findings and decision in the file in the City Planning Department, and
furnish a copy of the decision to the applicant, appellant, the Department of Building
and Safety, owners of all properties abutting, across the street or alley from, or having
a common corner with the subject property, and to all persons known to have an
interest in the matter. The Director, as part of the determination, shall make a finding
regarding whether the matter may have a Citywide impact. The Director shall find that
there is no Citywide impact if the matter concerns only the use of the specific property,
or circumstances or issues connected with other zoning matters which are unique to
the affected site and would not generally apply to other sites in the City, or would not
result in changes in the application of Chapter | of this Code and other land use

ordinances to other sites.”

As stated, the Planning Director’s only duty is to determine if the Department of Building and
Safety has made an error on its decision. No limitation of evidence presented to the Planning

Director is set forth in this Section as well.

Based on the review of Section 12.26-K, the Zoning Administrator finds that no part of 12.26-
K stipulates the Planning Director can only consider certain information while-excluding other
types of information, nor this point raised is outside of the project description of the building
permits issued. The appeal is to challenge the legitimacy of the issuance of four building
permits to property located at 1410 Tanager Way. It is not a challenge limited to only the
residential floor area, although that is a primary issue raised in the first level appeal. The
appeal before the Planning Director is whether the Building Department erred, but the gist of
the matter is still the issuance of the four building permits. What the Planning Director will not
hear is if the appellant introduced a fifth building permit aside from the four building permits
listed in the original appeal to the Building and Safety Commission on this project. That would
be out of the original scope of the entire appeal matter. If the appellant were to bring up a fifth
permit to argue against the project, then the applicant’s objection to the new information and
evidence raised would be valid. Therefore, the appellant can introduce new and relevant
evidence pertaining to the appeal of the same matter, in this case, the slope band analysis.
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The slope band analysis is an integral part, and serves as the basis, of the architectural
design for the proposed new house. The slope band analysis survey also produces
the fundamental residential floor area square footage that the Department of Building and
Safety plan check is based on. Building permit issuance is the ultimate result of this analysis,
and it cannot be carved out from determining the appropriateness of the building permit
issuance. The analysis is essential to the plan check and it must be a piece of discussion in
the Zoning Administrator's consideration to validate the determination on the appropriateness
of the issuance of these four building permits. Thus there is no procedure conflict and
prohibition in considering the inclusion and the accuracy of the slope band analysis.

As challenged by the appellant on the accuracy of the slope band analysis survey, the
applicant responded on a January 12, 2016, letter that the appellant's appeal on the slope
analysis is inconsistent with the Baseline Hillside Ordinance and it is in contrast to the well-
defined methodologies property utilized by the Department of Building and Safety and
licensed surveyors experienced in performing the siope band analysis to the City's standard.
Code Section 12.21-C,10(b)(1) also requires licensed surveyors to document a site's
“natural/existing topography”. This “natural/existing topography” would include the site’'s
existing structures as the existing artificial features of the topography. The applicant contends
that the floor and foundation of the prior home were flat, and thus the slope of the area under
the prior home was shown as flat on the map. According to the applicant, this is a standard
surveying practice for the preparation of topographical maps; and the appellant’s allegation is
not only contrary to the express language of the Code and the Department of Building and
Safety policy, it also purports to redefine the entire purpose and intent of topographical

mapping.

To make a determination on the intent and purpose the slope band analysis, and its survey
methodology, Baseline Hillside Ordinance No. 181,624, Section 1 2.21-C,10,(b)(1) of the
Code, Slope Analysis Map, must be examined. Section 12.21-C,10(b)(1) states:;

“Slope Analysis Map. As part of an application for a permit to the Department of
Building and Safety, or for a Discretionary Approval as defined in Section 16.05 B. of

this Code to the Department of City Planning, the applicant shall submit a Slope
Analysis Map based on a survey of the natural/existing topography, prepared,
stamped, and signed by a registered civil engineer or licensed land surveyor, to verify
the total area (in square feet) of the portions of a property within each Slope Band
identified in Table 12.21 C.10-2a. The Director of Planning. or his/her designee, shall
verify that the Slope Analysis Map has been prepared by a registered civil engineer or
licensed land surveyor. In addition. the Director of Planning. or his/her designee shall
approve the calculated Maximum Residential Floor Area for the Lot by the registered
civil engineer or licensed land surveyor using the Slope Analysis Map prior to applying

for a permit from the Department of Building and Safety.

The map shall have a scale of not less than 1 inch to 100 feet and a contour interval of
not more than 10 feet with two-foot intermediates. The map shall also indicate the
datum, source, and scale of topographic data used in the Slope analysis, and shall
attest to the fact that the Slope analysis has been accurately calculated.

The Slope Analysis Map shall clearly delineate/identify the Slope Bands (i.e with
contrasting colors or_hatching), and shall include a tabulation of the total area in
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sguare-feet within each Slope Band, as well as the FAR and Residential Floor Area
value of each corresponding Slope Band as shown on Table 12.21 C.10-2b.

The Slope Analysis Map shall be prepared using CAD-based, GIS-based, or other type
of software specifically designed for such purpose.”

As stated, the slope band analysis is reviewed by the Planning Department. The Planning
Department also reviews and approves the residential floor area as shown on the slope
analysis survey before it is released to the applicant and forwarded to the Department of .
Building Safety for a building permit consideration. In fact, the current practice in dealing with
the slope band analysis survey is that the applicant must submit four copies of the survey
map directly to a Planning Department public counter planner for an over the counter review
and approval. The Department of City Panning trusts that all plans, maps, and calculations
are submitted truthfully and prepared professionally by licensed surveys. Planning
Department officials are not conducting site verifications. Counter planners rely on the
accuracy as shown on the survey prepared by licensed surveyors. Once the review is
completed, all four survey maps are stamped by a counter planner. The Planning Department
will keep one set of survey map for record keeping and return the other three sets to the
applicant, so that these three sets of stamped surveys can be included in the plan check
drawings submitted to the Department of Building and Safety. Building and Safety Department
plan check engineers only utilize the said map and rely on the information as shown on the
survey map to plan check projects. No plan check engineer is required to review, check and
approve a slope band analysis. The Building and Safety Department does not have a policy
on the review of the survey nor does it approve what licensed surveyors show on the siope

analysis band map.

The applicant cited Section 12.21-C,10(b)(1), explaining the slope analysis survey shall
contain “existing features”. The applicant is correct in that assertion that a survey must
contain existing features including built structures, but the existing feature should not go as far
as the “flat floor” of the prior home. The existing foundation system as the “natural/existing
topography” must be taken into consideration. If the house were built on a flat pad created by
retaining walls, grading, and earth fill, then it is legitimate to show the area as flat on the slope
band analysis survey. This would be an appropriate artificial feature to be shown on the
survey. However, if the prior house were built on stilts or raised foundation without earth fill,
then the de facto natural or finished grade and the slope band must be accurately shown on
the slope band analysis survey. There is no flexibility on the interpretation of the methodology
on the preparation of a slope band analysis survey, nor can a slope band be argued to be a
flat surface. Surveyors cannot assume that the area under the house is flat and transfer such

an assumption onto the survey.

In addition, the Zoning Administrator verified the proper methodology of slope band analysis
surveys with both the Planning Department's Eric Lopez, who is the author of Baseline
Hillside Ordinance, and the Department of Building Safety’s designated hillside plan check
engineer, Hernan Arreocla. Both experts are the City's authority on the Baseline Hillside
Ordinance and hillside projects, and both categorically confirmed that the intent and the
purpose of the said slope band analysis survey is to, and shall, show the actual flatness or
steepness of all areas of a building site, including the area under the prior house. The
applicant shall exhaust all efforts to produce a survey that accurately represents the
topography of a site; no assumption can be made on the slope of the site to produce a larger
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residential floor area than authorized by the Code. The Zoning Administrator finds project site
pictures detailing the demolition stage of the project submitted by the appellant as clear
evidence that the site contains a steep slope underneath the prior house. Also, stilts of the
previous house are also clearly presented in the photographs in areas under the prior house.
where no earth-filled flat pad was ever created. The evidence is strong and compelling in
proving that the slope band analysis survey was prepared inaccurately, which further led to an
inflated calculation of permitted residential floor area square footage.

Therefore the Zoning Administrator determines that the Department of Building and Safety
erred in issuing building permits for residential floor area on the level above the basement

based on an inaccurate slope band analysis.

Conclusion

In the opinion of the Zoning Administrator, acting on behalf of the Director of Planning. after
reviewing the information attached to the file including: information submitted
by the Department of Building and Safety, the minutes of the Board of Building and Safety
Commission meetings and transcripts, the findings of the Board's actions, the testimony at
the public hearing conducted by the Zoning Administrator, and the appellant's and the
applicant's statements on the appeal, it is determined that the Board of Building and
Safety Commissioners did not err in denying the appeals based on the inapplicability of
private street action, and the exclusion of basement floor area from the new home’s
residential floor area. It is also determined that the Boardof Building and
Safety Commissioners did err on the issuance of the building permits by relying on an

inaccurate slope band analysis survey map.

Citywide Impact

Pursuant to the requirements of Section 12.26-K,4, the determination herein will not have a
Citywide Impact as the use of the specific property, circumstances and issues are unique to
the affected site and will not generally apply to other sites in the City.

APPEAL PERIOD - EFFECTIVE DATE

The Zoning Administrator's determination in this matter will become effective after APRIL 28,
2016, unless an appeal therefrom is filed with the City Planning Department. It is strongly
advised that appeals be filed early during the appeal period and in person so that
imperfections/incompleteness may be corrected before the appeal period expires. Any
appeal must be filed on the prescribed forms, accompanied by the required fee, a copy of the
Zoning Administrator's action, and received and receipted at a public office of the Department
of City Planning on or before the above date or the appeal will not be accepted. Forms are
available on-line at hitp://cityplanning.lacity.org. Public offices are located at:

Figueroa Plaza Marvin Braude San Fernando

201 North Figueroa Street, Valley Constituent Service Center
4th Floor 6262 Van Nuys Boulevard, Room 251

Los Angeles, CA 90012 Van Nuys, CA 91401

(213) 482-7077 (818) 374-5050
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If you seek judicial review of any decision of the City pursuant to California Code of Civil
Procedure Section 1094.5, the petition for writ of mandate pursuant to that section must be
filed no later than the 90th day following the date on which the City’s decision became final
pursuant to California Code of Civil Procedure Section 1094.6. There may be other time limits

which also affect your ability to seek judicial review.

Inquiries regarding this matter shall be directed to Michael Sin, Planning Staff for the Office of
Zoning Administration at (213) 978-1345.

VINCENT P. BERTONI, AICP
Director of Planning

o

JACK CHIANG
Associate Zoning Administrator

JC:MS:Imc¢

oo Councilmember Mitch O’Farrell
Thirteenth District
Adjoining Property Owners





